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The Traditional Philadelphia Lawyer 


By ARTHUR LITTLETON 


of the Philadelphia Bar 


Condensed from Journal of the National Asso- 
ciation of Referees in Bankruptcy, January, 1950 


KNOW that many of you are 

familiar with the old adage 
about the Philadelphia lawyer. 
The odd thing is that so many 
people who use the term haven’t 
the slightest conception of its 
origin. The man who was re- 
sponsible for the traditional 
statement was Andrew Hamil- 
ton. 

Hamilton was a Scot, born in 
1676, and was no relation, so 
far as we know, to Alexander 
Hamilton. He apparently had a 
fine education in Scotland, at St. 
Andrews University, in Glas- 
gow, and at the University of 
Edinburgh. 

Finally, we find him coming 
to the Eastern Shore of Vir- 
ginia. Just why he came is 
shrouded in mystery. He took 
up residence with another Scot 
by the name of James Mac- 
Kemie, who was a Presbyterian 
minister, who had come many 
years before and whom he had 
known at Glasgow. 

At that time Hamilton as- 
sumed the name of “Trent,” 
which gives credence to the 
tradition that he had fled to es- 
cape prosecution for dueling. 
Soon after he came here, he be- 
gan to make a living by teaching 
classical school to young men. 

MacKemie at one time had 








to defend himself against being 
a dissenter. Being unable to find 
a lawyer who would do justice to 
his cause, he bought some law 
books, studied law himself, and 
conducted his own defense. He 
got Hamilton interested in the 
study of law, and Hamilton 
studied law with him. Hamil- 
ton must have done very well, 
because his reputation as a prac- 
ticing lawyer grew, and he soon 
attracted clients as far north as 
Delaware. 

Then Hamilton did something 
which they tell us in Gilbert and 
Sullivan is one of the best ways 
for a young man to succeed: 
he married a wealthy widow. 
Shortly after he bought an es- 
tate in Kent County, Delaware. 
From that point he expanded 
his practice and came to Phila- 
delphia, where he had some im- 
portant cases arising out of the 
commerce then flowing in and 
out of the port. 

Hamilton, when he came to 
Philadelphia, bought a very fine 
residence property which had 
been previously occupied by Wil- 
liam Penn, Jr. About a hun- 
dred years later Alexander 
Hamilton lived in the same 
house. 

Shortly Hamilton came to the 
attention of William Penn, and 
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was engaged by him in an im- 
portant suit to determine title 
to the lower counties of what 
is now the State of Delaware, 
in which he was quite successful. 


Penn then made Hamilton 
what would now be his general 
counsel in all his affairs, and 
Penn at that time was trying to 
get the southern counties which 
are now the State of Delaware 
included in the charter as part 
of his Pennsylvania. A little 
later he was also having difficul- 
ty over the boundary lines of 
Maryland. 

Soon this large public respon- 
sibility of working out the 
boundaries between Pennsyl- 
vania, Delaware and Maryland, 
made it seem advisable to Ham- 
ilton to get better training, and 
acquire a better standing before 
the Bar, so he journeyed to 
England and enrolled in Gray’s 
Inn, in the Inns of Court. After 
only eight months there they 
moved his admission to the Bar 
“per favor,” and he was made a 
barrister. With this new and 
higher status, he was able to 
present with greater effect 
Penn’s contentions with respect 
to lands and boundaries; so it 
was not until about 1726, after 
getting the whole controversy 
cleared up, that he came back to 
Pennsylvania. 

In the meantime Hamilton 
had to prove William Penn’s 
will; and then a very interesting 
thing happened. He did not re- 
ceive a fee in cash, but the 
Penns granted him for his work 
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so far as boundaries were con- 
cerned, a plot of ground of about 
156 acres, which was about half 
the size of original Philadelphia. 
At the same time, for his serv- 
ices in proving William Penn’s 
will, they gave him what now 
amounts to most of West Phila- 
delphia. He thus became at 
once a great landed gentleman. 

Now that he was a great man, 
Hamilton was immediately elect- 
ed to the Assembly, and soon 
became speaker of that body. In 
the Assembly he was one of 
those who protested against the 
existence of a separate court of 
chancery which had been set up 
in 1720, and was thus partly re- 
sponsible for the system peculiar 
to Pennsylvania, by which, since 
1735, equity jurisdiction has 
been exercised by law judges. 

In the Assembly Hamilton 
was one of those who urged the 
erection of a “Province House,” 
as he always called it, a place 
for the Assembly to meet; and 
like most people who make sug- 
gestions at meetings, he was im- 
mediately appointed to do some- 
thing about it. There were two 
other men appointed with him, 
one named Thomas Lawrence, 
who does not seem to have fig- 
ured very much. He was just 
the chairman. The other was 
Dr. John Kearsley. 

Apparently in those days it 
was part of a cultured man’s 
education to know something 
about architecture. Kearsley 
knew something about it al- 
though he was a medical doctor; 
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Hamilton seems to have known 
something about it although he 
was a lawyer. 


Kearsley, who had quite a fol- 
lowing in the Assembly, and who 
had also been the real architect 
of beautiful Christ Church, 
sometimes referred to as the 
“Westminster Abbey of Philadel- 
phia,” drew up a design for the 
proposed new “‘Province House.” 
He also proposed a site for it, 
near the market place on Market 
Street. 

Hamilton, however, thought 
the “Province House” should be 
ina new part of the city where 
there could be a proper approach 
to it. He suggested the spot on 
Chestnut Street between Fifth 
and Sixth. 

So sure was Hamilton that he 
could get the Assembly to back 
his plan that he proceeded to 
purchase, for the Assembly, all 
the lots between Fifth and Sixth 
on Chestnut Street. After he 
had bought these lots, he pro- 
duced his design for the new 
“Province House,” which, of 
course, is now Independence 
Hall. At the Historical Society, 
in Philadelphia, one may now 
see Hamilton’s original plan, 
traced on a piece of parchment. 
The design is of Independence 
Hall, as you see it now, with the 
exception of the bell tower, in 
place of which Hamilton had set 
up a small cupola, an exact 
replica of the cupola on the 
buildings of Gray’s Inn, where 
he had studied in England. 

Hamilton and Kearsley sub- 
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mitted their conflicting plans to 
the Assembly. Hamilton’s less 
costly plans appealed to the 
cautious Quakers, who adopted 
them, along with Hamilton’s 
choice of site. The Assembly is- 
sued two thousand pounds of 
public money to build the hall. 
When things were about half 
completed, the master of carpen- 
ters presented a petition to the 
Assembly asking that, because 
of divers delays and extra work 
upon which they had _ not 
planned, a little more money be 
added to the amount they were 
to receive. No strike, you will 
notice. Just a petition “asking.” 
It was a reasonable petition, and 
the Assembly granted the addi- 
tional money. I suppose that 
was the first collective bargain- 
ing on record in Pennsylvania 
history. Independence Hall was 
thus erected, and Hamilton was 
there at the raising feast. 

All this time, Hamilton was 
carrying on his active practice. 
He was sought by nearly every- 
one; yet while he was always in 
with the proprietors and usually 
in good favor with the Gover- 
nor, he never lost touch with the 
people, and always fought for 
their liberties, for liberty of 
speech, and liberty of the press. 

So it was when, over in New 
York, a certain man named Cos- 
by was sent out as Governor to 
repair his broken-down for- 
tunes. His first act upon his 
arrival in New York was to de- 
mand that the President of 
Council, one Rip VanDam, pay 


6 CASE AND 


back into the treasury a large 
fraction of the salary which he 
had been receiving. VanDam 
refused. The Governor immedi- 
ately called upon the attorney 
general to indict VanDam, 
which he did. But Chief Justice 
Lewis Morris, of the Provincial 
Court, one of the antecedents of 
Gouveneur Morris, and a very 
courageous man, held that the 
court had no jurisdiction, and 
that the Governor’s demand was 
untenable. Immediately, Mor- 
ris was removed as Chief Jus- 
tice. 

In the meantime, some of the 
people who were favorable to 
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“She’s reading the Boss’s personal mail again!” 
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VanDam, finding that the only 
newspaper in New York, the 
“Gazette,” was always favorable 
to the Governor, persuaded a 
little German who had recently 
come to New York, to set up an 
opposition newspaper called the 
“New York Weekly.” Then those 
people who opposed the Gover- 
nor wrote frequently in that 
newspaper condemning the Gov- 
ernment and the Governor. 
Finally the Governor ordered 
the Attorney General to pro- 
ceed against Zenger, the pub- 
lisher of the paper. The Grand 
Jury would not indict. The 
sheriff refused to burn the issues 
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of the paper as he was com- 
manded by the Governor. So 
the Governor simply had Zenger 
arrested and thrown into jail. 
A writ of habeas corpus was im- 
mediately procured, but that 
didn’t do any good; the bail re- 
quired was so high as to be 
unobtainable and Zenger lan- 
guished in jail for seven or eight 
months. 

In the meantime, a man named 
Smith and a man named Alex- 
ander appeared in court on be- 
half of Zenger, but their method 
was to attack the Justice ap- 
pointed in Morris’ place by the 
Governor on the ground that the 
commission read that his office 
would be at the pleasure of the 
King instead of “so long as he 
behaves himself in office.” The 
court disposed of that conten- 
tion rather promptly by disbar- 
ring both of them; so things 
were pretty much in a mess. 
Zenger could not get a lawyer in 
New York to represent him. 

There was one hardy soul 
named Chambers; but apparent- 
ly the Sons of Liberty did not 
think much of his ability, be- 
cause very shortly, they thought 
of Philadelphia and they said, 
“Let us get this Philadelphia 
lawyer, Andrew Hamilton, to 
come over here.” 


Hamilton came and there was 
a famous trial in the year 1735. 
Hamilton had the law against 
him, because Zenger was ac- 
cused of a seditious libel; and 
seditious libel had been defined 
in all the cases in England, and 
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in the few cases that had arisen 
in the Colonies, as any printed 
statement reflecting on the con- 
duct in office of any governmen- 
tal officer. In other words, truth 
had nothing to do with it. There 
was no justification. If you crit- 
icized you were guilty of sedi- 
tious libel. However, Hamilton 
knew that the atmosphere in 
New York was in favor of Zen- 
ger. He offered, at the begin- 
ning of the trial, to prove the 
truth of the allegations, arguing 
that if true then they were justi- 
fied. The court immediately re- 
fused to permit him to offer such 
proof; but asked, “Is the publi- 
cation admitted?” Hamilton 
very freely and candidly admit- 
ted publication. Then not being 
allowed to offer any proof, be- 
cause the only proof he wanted 
to offer was the truth and there- 
fore justification, there was 
nothing left for him to do but 
go to the jury. 

If you ever want to read a 
thrilling speech, read Hamil- 
ton’s address to that jury. His 
principal contention was that 
libel should be like every other 
crime—the jury should say 
whether or not the defendant 
was guilty. That contention 
was opposed vigorously and 
learnedly by the Court in its 
charge; but the jury courageous- 
ly brought in a verdict of not 
guilty. 

The report of the trial was 
printed in nearly every one of 
the Colonies. It was_ printed 
four times in England within 
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three months after the trial was 
concluded. It was hailed in 
Westminster just as highly as it 
was in the Colonies as the deci- 
sion which for all time pre- 
served to the English people and 
to the Colonies the right to 
criticize publicly, either by 
speech or by press, the miscon- 
duct in office of those in author- 
ity. 

I want to review just the last 
part of the speech. At the con- 
clusion of his address to the 
jury, Hamilton said: 

“T hope to be pardoned, Sir, 
for my zeal upon this occasion: 
it is an old and wise caution, 
‘That when our neighbor’s house 
is on fire, we ought to take care 
of our own.’ For though, blessed 
be God, I live in a government 
where liberty is well understood, 
and freely enjoyed; yet expe- 
rience has shown us all (I’m 
sure it has to me), that a bad 
precedent in one government, is 
soon set up for an authority in 
another; and therefore I cannot 
but think it mine, and every 
honest man’s duty, that, (while 
We pay all due obedience to men 
in authority) we ought at the 
same time to be upon our guard 
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against power, whenever we ap- 
prehend that it may affect our- 
selves or our fellow-subjects.” 

And then when he calls on 
them to bring in a verdict, he 
says: 

s . the question before 
the court, and you, gentlemen of 
the jury, is not of small nor 
private concern; it is not the 
cause of a poor printer nor of 
New York alone, which you are 
now trying: No! It may, in its 
consequence, affect every free- 
man that lives under a British 
government on the main of 
America. It is the best cause; 
it is the cause of liberty; and I 
make no doubt but your upright 
conduct, this day, will not only 
entitle you to the love and es- 
teem of your fellow-citizens; 
but every man, who prefers 
freedom, to a life of slavery, will 
bless and honor you, as men who 
have baffled the attempt of 
wry; 6 2 

Such is the story of the man 
whom Gouverneur Morris later 
said was the ‘‘Day-Star of the 
American Revolution ;” the man 
who was the genesis, the origin, 
of the expression “‘the Philadel- 
phia Lawyer.” 


Unusual Support Provision 


In an English will recently examined, the following 


direction appeared: 


“In case at any time the said income shall be 
insufficient to pay my wife the sum of Six (6) £ per 
week my Executor shall resort to the corpse for the 
payment of such amount.” 

The Testator no doubt expects his Trustee to be armed 
with pick and shovel as well as the usual powers of trustee- 
ship.—Contributed by Austin Fleming, Chicago, Illinois Bar. 
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N January 1, 1950, John 

Adams and Henry Smith 
commenced the practice of law. 
Both remained frugal bachelors, 
spending $5,000 a year for living 
purposes. When they retired 
fifty years later, each had earned 
a total of $1,000,000. But while 
Adams still had $445,552 of his 
million dollars, Smith had saved 
less than half of that amount, 
or $201,977. 

The income tax is the reason 
for this difference. Adams re- 
ceived a $20,000 yearly retainer 
from a corporation. Each year 
he paid an income tax of $6,- 
088.96, spent $5,000, and saved 
the rest. Smith, however, made 
$300,000 in each of his first two 
years, then $25,000 for each of 
the next eight years, and during 
his last forty years only $5,000 
each year. Income taxes, at 
graduated rates, took so much 
out of Smith’s first ten year’s 
earnings that, although he made 
and spent exactly as much as 
Adams, he still had less than 
half as much to save. 

This exaggerated example 
graphically illustrates the grad- 
uated rate structure feature of 
the present income tax laws 
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Reducing the Lawyer's 


Tax’ 


By JACKSON L. BOUGHNER 


Attorney and Certified Public Accountant 
Condensed from the Chicago Bar Record, April, 1950 


* Editor’s Note: All income tax computations in this article 
are made at 1949 rates. 


which penalizes the man whose 
income fluctuates from year to 
year. The greatest possibility 
for tax savings for lawyers lies 
in equalization of income. Most 
lawyers fail to take advantage 
of legitimate ways of doing this. 

Section 107 of the Internal 
Revenue Code, under which in- 
come tax on income received in 
one year, but earned over thir- 
ty-six months or more, is con- 
puted as though the income 
were received ratably over that 
thirty-six month period, may 
provide a real saving. A mar- 
ried lawyer who receives $10, 
000 in 1949, $10,000 in 1950, 
and $40,000 in 1951 may save 
himself about $2,700 in taxes by 
taking advantage of Section 107 
and spreading his income rata- 
bly over three years, assuming 
that $30,000 of the $40,000 re- 
ceived in 1951 was earned over 
a three-year period and that it 
represents at least 80 per cent 
of the total fee received for that 
case. 

Three points should be kept in 
mind. When what may be 4 
long, drawn out proceeding 18 
started, keep a permanent rec- 
ord of the exact date the serv- 
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Price $7.50 


HERE is a different and indispensable aid to successful income tax practice. 
The field of the tax manual is already well covered. Mr. Henderson’s “Intro- 
duction” shows you the basic thinking and philosophy that is the foundation 
of the income tax law, the regulations, the decisions and the manuals. 


THIS book not only enables you to know what the answer is, or probably 
will be, but it goes further and helps you understand WHY the answer is that 
way. It helps you not only to know the rule but also the REASON for the rule. 
Fortified by this perspective of taxation, you can be more ready to tell your 
clients clearly what to do and how to do it. 


SHOULD your client come to you with a deficiency assessment, the under- 
standing acquired from this book will help you decide whether it is worth while 
to file a protest and incur the heavy cost of a prolonged argument or whether 
itis best to pay the assessment and “call it a day.” 


OFFICES which are beginning or expanding their income tax practice as well 
as established tax specialists will all find help in this book in a form that few 
have attempted and none have accomplished so well as this experienced tax 
author, Order your copy of “Introduction to Income Taxation” now. 


The Lawyers Co-operative Publishing Co., Rochester 3, N. Y. 
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ices are commenced, then if this 
matter develops into an impor- 
tant case which is closed over 
three years after the services 
are commenced, and the fee is 
then received in full, there will 
be no question of the application 
of Section 107. In the second 
place, think twice before send- 
ing out a bill in this type of case 
—try to keep your retainer un- 
der 20 per cent if it looks like 
a three-year matter. And, fi- 
nally, don’t rush matters to a 
conclusion in a case if by wait- 
ing a few months you can bring 
it under Section 107. 

Another method of income tax 
savings which gives rise to far 
greater possibilities of tax re- 
duction than most lawyers real- 
ize is the use of the accrual 
method of accounting. Under 
this method it is possible to re- 
port a $20,000 fee received for 
two years’ services equally dur- 
ing each of the two years re- 
gardless of how much was re- 
ceived in each year and regard- 
less of how much was billed. It 
is possible to send out bills with- 
out worrying whether’ they 
amount to more than 20 per cent 
or less than 80 per cent of the 
total. There is one exception; 
generally speaking, income re- 
ceived in cash cannot be de- 
ferred to a future year. There 
are also certain limitations of 
reasonableness. 

The main differences in the 
accrual method from the cash 
method from an_ accounting 
standpoint are that fees are in- 
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cluded in income when earned | 
rather than when collected and / 
that expenses are deducted when 
incurred rather than when paid. 
From an income tax standpoint, 
however, the main difference 
lies in one account—work in 
progress. At the end of each 
year every pending case is 
valued on the basis of time 
spent and the total of these val- 
ues is reported as income from 
work in progress. When the fee 
is collected only the difference 
between what was previously re- 
ported and the total fee is re- 
ported in the year of collection. 

In valuing work in progress, 
the best method is to multiply 
the hours spent on the work by 
the usual hourly rate for such 
work. Look upon the work in 
progress account as an inven- 
tory account. Do not overvalue 
work in progress if every indi- 
cation is that it will not produce 
that value when liquidated. Do 
not undervalue work in prog- 
ress if it appears that it will 
produce as much or more than 
the value ascribed. 

Most business concerns and 
accountants use the accrual 
method because it provides them 
with one or more accounts which 
involve estimates by the proper 
use of which they can, to a cer- 
tain extent, prevent the peaks 
and valleys of income that occur 
through the use of the cash 
method. There is no reason 
why lawyers should not do the 
same. 


Other benefits also arise from 
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the use of the accrual method. 
Thus a lawyer who finds collec- 
tions poor in a depression year, 
with the result that he may col- 
lect a large part of that year’s 
fees in the following year, along 
with a large part of the latter 
year’s fees, under the accrual 
method reports these fees when 
billed, and does not have to pay 
taxes on two years’ income in 
one year. 

Again, the accrual method 
carries with it a reserve for bad 
debts, so that a lawyer using it, 
while losing none of the advan- 
tages of the cash basis, may be 
able to pay a lower tax by claim- 
ing a bad debt in certain years, 
than he would have had to pay 
if he had been on the cash basis. 

Furthermore, lawyers’ in 
states having state income taxes 
obtain a definite advantage by 
the use of the accrual method. 
On the cash method they deduct 
state income taxes when paid, 
while on the accrual method such 
taxes are paid in the same year. 
If income is high one year and 
low the next, it is better to get 
the deduction for the state tax 
in the year income for Federal 
tax purposes is also highest. 

To change from the cash 
method to the accrual method, 
it is necessary to secure the con- 
sent of the Commissioner of 
Internal Revenue. One word of 
caution is necessary. If you 
change during 1951 you will 
have to include in 1951 income 
the total amount of uncollected 
fees and work in progress as of 
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December 31, 1950. If this is 
collected in 1951 it will make 
no difference, but if you expect 
to collect a substantial amount 
of it in 1952, it would be well to 
defer the change until that year. 
In the meantime, collect as much 
of your 1951 business this year 
as possible. 

Most lawyers desiring to 
change from the cash to the ac- 
crual method can use their pres- 
ent records in their entirety and 
make all adjustments at the end 
of the year. At that time three 
schedules should be prepared; 
one of fees billed but not col- 
lected; one of fees earned but 
not billed (previously referred 
to as work in progress) ; and one 
of expenses incurred but not 
paid. The first two of these 
items are included in income, to- 
gether with case receipts, and 
the last is included with ex- 
penses in preparing the return. 

The next year similar sched- 
ules are prepared and the totals 
of the previous year’s schedules 
are deducted therefrom. The 
reason for this is that if you 
billed a client $100 as of Decem- 
ber 31, 1949, you reported it as 
1949 income. If the bill is still 
unpaid on December 31, 1950, 
and hence is in fees billed but 
not collected, or if it was paid 
in 1950 and is in 1950 cash re- 
ceipts, it must be eliminated 
from the 1950 income. Sub- 
tracting the previous year’s to- 
tal accomplishes this. 

A better system than that de- 
scribed above, however, for the 





lawyer desiring to change from 
the cash to the accrual method 
would be to incorporate into his 
present system the essential 
parts of the accrual method. In 
the normal case a C.P.A. could 
review his present system, set 
up the accounts needed to oper- 
ate under the accrual method, 
and instruct his bookkeeper in 
the use of such new system for 
a relatively small fee. 

Most attorneys around March 
15th are keenly aware of the 
fact that the more expenses at- 
tributable to business than to 
personal purposes, the lower 
their net income is. Then is 


when they regret their failure 
to keep accurate records of such 
expenses, and their deductions 
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“Feels kind of funny — first of the month 
and no bills to pay.” 
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for expenses are based more on 
an intelligent guess as to what 
they can get away with than on 
what they actually spent. 
Some people, unfortunately, 
are constitutionally unable to 
keep a little black book in which 
they enter everything they 
spend, in spite of the fact they 
might save considerably on 
their income tax by so doing. 
For them I make certain sugges- 
tions. If you use an automobile 
in your business, buy another 
one. Drive it to work whenever 
you need it, and always park it 
in the same garage. Have it 
washed, oiled, and filled with 
gas there whenever necessary. 
Always take it there for repairs. 
At the end of the year add up 
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Remington on Bankruptcy 


This authoritative treatise thoroughly covers the field of general 
bankruptcy proceedings and exhaustively discusses the various 
relief and reorganization proceedings for which provisions are 
made in the Bankruptcy Act. 


Owners tell us that they like its logical arrangement and its 
practical plan of following a case in bankruptcy from beginning 
to end, taking up the various problems in the order they are likely 
to confront the practitioner. 


The complete set now consists of 12 volumes in 13 books with 
latest pocket supplement. The price is $130.00. You can pur- 
chase this great treatise on liberal terms which let it pay for 
itself as you use it. Write today for full details. The Lawyers 
Co-operative Publishing Company, Rochester 3, New York. 
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the garage bills, insurance, and 


the depreciation and deduct 
them in toto. Never use the car 
for personal use, never take the 
family for a ride in it, or let any 
of the family use it. When the 
revenue agent questions you, call 
in your entire family as wit- 
nesses that it was used only for 
business purposes. 

Join a club that serves good 
meals. Whenever you take a 
client, or prospective client, to 
lunch, go there. Eat there nights 
when you’re working. Never 
go there at noon without a client 
and never use any of its facili- 
ties for yourself. Don’t let your 
family use it. Deduct the bill 
in toto. 

When you travel buy your 
tickets with a check. Eat your 
meals at the hotel at which you 
are staying and sign the check 
so that it goes on your bill. Do 
all your entertaining there and 
sign, don’t pay, the liquor 
checks. Total the hotel bills and 
travel checks for the year and 
deduct them. Another method 
is pay your garage, travel, club, 
and hotel bills out of your busi- 
ness bank account and let your 
bookkeeper total them. 

This leaves only tips and taxi 
fares. These are two things 
you can’t charge. You'll have 
to keep a record of them. 

Needless to say, if you can’t 
afford a special car for business, 
or one club for entertaining, the 
only alternative is a record of 
some kind. The closer you come 
to actual expenses the better. A 
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little pocket diary, with room 
for the date, the type of expense, 
the client’s name, and_ the/ 
amount will be very satisfac. 
tory. Get as many receipts as 
possible as supporting evidence. 
These records and receipts will 
prove useful both for billing 
clients and reducing taxes. 

One other thing—while mer- 
cantile or manufacturing con- 
cerns generally close their books 
at the end of their busy seasons, 
practically all lawyers are ona 
calendar year basis. This means 
they close their books Decem- 
ber 31, and prepare their tax 
returns during the busiest time 
of the year, the first two and 
one-half months. The lawyer's 
business is, in reality, quite sea- 
sonal, with the busiest period 
from September to June. 

Lawyers should adopt a fiscal 
year ending June 30. Their busy 
season is then behind them. 
Most of their fees have been 
billed. They will then have time 
to go over their books and draw 
up their tax returns without the 
pressure of court work. All that 
is necessary to make such a 
change is to file a request with 
the Commissioner for a change 
of accounting period on Form 
1128 at least sixty days prior to 
the close of the fractional period 
which would result. Thus, to 
change to a fiscal year ending 
June 30 an application should be 
filed prior to May 1. 

The time is gone when the big 
fee will put you on Easy Street. 
The time has come, frankly, 
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when if you want to make a 
fortune you should put yourself 
ona salary basis. Let’s say that 
your fees from one client for 
each of the last five years were 
as follows: $15,000, $2,000, 
$5,000, $1,000 and $22,000. You 
have averaged $9,000 a year, but, 
if that was your only client your 
income tax on the top $1,000 in 
each year varied from zero to 
$590. If you could persuade 
that client to hire you on a year- 
ly retainer of $9,000, regardless 
of time or size of case, you would 
be far better off. 
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Of course, you can’t go to all 
of your clients and immediately 
establish yourself on such a 
basis. But if you are willing to 
forego the big fee, of which in- 
come taxes will take one-half or 
more, for the steady income, of 
which taxes will take only one- 
quarter or one-third, you will be 
much better off in the long run. 
Combine such a practice with 
other income reported on the 
accrual basis and you will have 
done as much as is presently 
possible. 





Emotional Insanity Defined 
The following is taken from Harper’s New Monthly 


Magazine, dated April 1880. 


“At the January (1880) term of the Common Pleas Court 
of Ottawa County, Ohio, Con Hennessy was tried for the 


murder of his wife’s paramour. 


The defense was insanity. 


Defendant’s counsel called, as a medical expert old Dr. 
B , an eccentric character, who delights in calling 


himself a “swamp doctor.” 


The following portion of the 


examination in chief is too good to be lost: 


COUNSEL. 


“Well doctor, there is also such a thing as 


emotional insanity, is there not?” 


DOCTOR. 
side of the table). 


(Looking hard at the lawyers on defendant’s 
“Well, yes, sir; but it originated, I 


believe, among you gentlemen of the legal profession. It 


is not recognized in ours. 
COUNSEL. 


just got the answer he wanted). 


(Smiles among the audience.) 
(After a look which seemed to say he had 


“Now doctor, will you 


please give us a definition of emotional insanity? 


DOCTOR. 


“Well, sir, as near as I can get at it, the 





term ‘emotional insanity’ is applied to a case where a 
man becomes highly exasperated, and in a moment of 
passion does a thing he would not have done a moment 
before or a moment after, and for which he is immediately 


sorry.” 
Contributor: P. W. Floyd 
Houston, Texas 


The Pretrial Conference—An Efficacious | 
Step for Improving the Administration of 


Justice in the Trial Courts 
A Review of Harry D. Nims’ New Book “PRETRIAL”* 


By HON. ARTHUR T. VANDERBILT 
Chief Justice, Supreme Court of New Jersey 


* Published under the joint auspices of the Pretrial Com- 
mittee of the Judicial Conference of the United States 
and the Council of the Section of Judicial Administra- 


tion of the American Bar Association. 319 pages. $5.75. 
Baker, Voorhis & Co., Inc., 30 Broad St., New York 4, 
New York. 1950 





— has been accomplished in 
iY. this country in the last quar- 
ter century to improve the ad- 
ministration of justice than in 
the preceding 250 years. The 
establishment of the Adminis- 
trative Office of the United 
States Courts, the Federal Rules 
of Civil and of Criminal Proce- 
dure, and the Federal Adminis- 
trative Procedure Act mark the 
progress in the field of Federal 
law. The reports of the seven 
committees of the Section of 
Judicial Administration of the 
American Bar Association under 
the general chairmanship of 
Judge John J. Parker, which 
were adopted by the American 
Bar Association in 1938, fur- 
nished the minimum standards 
of judicial administration for 
use in the state courts. 
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Of all the new ideas incorpo- 
rated in these forward-looking 
steps for improving the adminis- 
tration of justice none in the 
realm of the trial courts has 
proved more efficacious than the 
pretrial conference. It has, of 
course, had to fight its way, for 
the bench and bar, save for a 
few brave souls, are tradition- 
ally unreceptive to new ideas in 
the domain of procedure how- 
ever willing they may be to bor- 
row principles and rules of law 
from every jurisdiction in the 
field of substantive law. It 
seems to have first been tried 
out in this country in the Wayne 
County Circuit Court, Detroit, 
in 1929 by that peerless judicial 
innovator, Judge Ira W. Jayne, 
although the practice before the 
master of the English High 
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PRETRIAL 


| by 
HARRY D. NIMS 


WITH AN INTRODUCTION BY 


HAROLD J. GALLAGHER 


Former President of the American Bar Association 


Mr. Nims has presented substantially everything there is to 
know about pretrial and has made available to attorneys 
under one cover the manifold methods and techniques em- 
ployed by the judges who are now successfully using pretrial 
procedure in various Federal and State Courts. 


The preparation of this bock was suggested by the Pretrial 
Committee of the Judicial Conference of the United States 
and is published under the joint auspices of that Committee 
and of the Council of the Section of Judicial Administration 
of the American Bar Association. 


One Volume $5.75 


BAKER, VOORHIS & C€O., INC. 


30 BROAD STREET 2 NEW YORK 4, N. Y. 








which has 


Court of Justice, 
much in common with our pre- 
trial conferences, was developed 


there much earlier. There the 
master regularly clears the case 
for trial, decides what kind of a 
jury there will be, the number of 
experts on each side, arranges 
for a survey if the parties can’t 
agree and simplifies the issues 
in what would seem to most 
American lawyers a_ rather 
rigorous way. The greatest dif- 
ference between the English 
practice and ours is that their 
pretrial conferences are before 
a master, ours before the court. 
A master simply could not possi- 
bly do the job here; it takes a 
judge and all the prestige of his 
office to accomplish what the 
English master does in a most 
matter-of-fact way. 

Pretrial conferences were also 
employed in Boston as early as 
1934, but the great impetus to 
a more general use of the device 
came in 1938 through its incor- 
poration in Rule 16 of the Fed- 
eral Rules of Civil Procedure 
and in the acceptance by the 
American Bar Association of the 
report of one of the seven 
Parker committees, the Commit- 
tee on Pretrial Procedure. 

In his book Mr. Nims, who is 
well known to the profession for 
his Law of Unfair Competition 
and Trade-Marks, and for his 
work for many years on the 
Judicial Council of New York 
State, has made another notable 
contribution to the profession. 
He has presented substantially 
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everything there is to know 
about this most significant in- 
strument for obtaining an in. | 
formed and enlightened trial, 
for shortening thereby the time 
of a trial and, incidentally, for 
producing the settlement of 
cases that should be settled. Too 
often the objects of pretrial 
conferences are stated in the in- 
verse order and too often trial 
judges and lawyers get the erro- 
neous notion that the settlement 
of cases is the foremost object 
of pretrial conferences. Noth- 
ing could be more fallacious or 
more injurious to the value of 
pretrial conferences. True, 
three cases out of four are set- 
tled as a result of pretrial con- 
ferences, due to each side’s fac- 
ing for the first time all of the 
facts of the case, but such settle- 
ments are a mere incident, a by- 
product as it were, of the proc- 
ess and not the main objective 
of pretrial conferences. 

Not all judges entertain this 
view of pretrial conferences, as 
Mr. Nims has so clearly brought 
out in his book in which he has 
set before us at length the views 
of the various trial judges who 
have utilized pretrial confer- 
ences. Indeed, we have here an 
excellent illustration of the wide 
variety of meanings that can be 
attached to almost any simple 
term in the law of procedure. 
Just as a jury may mean any- 
thing from a cross-section of 
the honest and intelligent citi- 
zenry of a county to twelve men 
and women selected under polit- 
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ical auspices to reach a prede- 
termined result in a given case, 
conferences may 
mean almost anything that the 
trial judges choose to make them 
mean. Mr. Nims has given us 
in his book in very complete 
form the views of the trial 
judges who have used pretrial 
conferences most extensively, 
often in their own words. 

In his first chapter he devel- 
ops the concept of pretrial con- 
ferences and makes it clear that 
they are not necessarily depend- 
ent on either statute or rule. In 
Chapter II on ‘How Pretrial Is 
Used” he starts by stating, “No 
orthodox way of conducting pre- 
trial has been developed,” a 
statement the truth of which is 
not open to question though it 
would seem clear that here, as 
elsewhere in procedural law, the 
best methods are likely to tri- 
umph or the process will in- 
evitably atrophy. Up to the 
present time pretrial confer- 
ences have been permissive in 
every jurisdiction in which they 
are used except New Jersey, 
with the result that the device 
has been employed either by 
forward-looking judges or un- 
der distress of sheer necessity. 
In New Jersey the plan has been 
utilized on a statewide basis for 
two years and resulted in the 
first year in increasing the pro- 
ductivity of the trial courts 98% 
and in the second year an addi- 
tional 20% above that. Such 
results cannot be ignored; no 
one in New Jersey would con- 


COMMENT 21 





sider abandoning it, though im- 
provements are needed and are 
constantly being made. Pre- 
trial conferences are also avail- 
able for the use of administra- 
tive tribunals, and Mr. Nims has 
developed fully the availability 
of the device for this purpose. 
Chapter III is devoted to var- 
ious problems involved in the 
use of pretrial conferences, such 
as a discussion of settlements, 
whether pretrial should be man- 
datory or optional, when pre- 
trial conferences should be held, 
soon after issue is joined or just 
before trial, whether the con- 
ferences should be held in cham- 
bers or in the courtroom, the at- 
titude of the bar toward pre- 
trial conferences, sanctions for 
pretrial conferences, and their 
effect on court delay and ex- 
pense. Chapter IV deals with 
judicial decisions and comment 
on pretrial conferences in the 
reported cases. It is not only 
the longest, but in my judgment 
the most valuable chapter in the 
book. The mere enumeration of 
the topics covered in the chapter 
will reveal its wealth of mate- 
rial: simplification of issues, 
amendment of pleadings, admis- 
sion of facts and of documents, 
limitation of the number of wit- 
nesses, reference of issues to a 
master, simplification of the 
case for presentation to a jury, 
joinder of additional parties, ad- 
missibility and materiality of 
evidence, economy of time, ef- 
fort and money, submission of 
proposed findings, provision for 
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separate trial of particular is- 
sues, adjudication, basis for a 
new trial, dismissal on motion 
of plaintiff, settlement, relation- 
ship to other pretrial procedures 


including discovery, pleading 
and summary judgment, discre- 
tion in ordering a pretrial con- 
ference, time for holding a pre- 
trial conference, successive pre- 
trial conferences, preservation 
of the right to a trial and to a 
trial by jury, necessity for a pre- 
trial order, modification of a 
pretrial order by amendment at 
the trial, the pretrial order and 
the subsequent course of the ac- 
tion, the interlocutory character 
of a pretrial order and the ques- 
tion of appeal, sanctions, the 
pretrial judge and the trial 
court, and the lawyer at the pre- 
trial conference. The volume of 
judicial decisions on every phase 
of pretrial conferences will 
doubtless come as a surprise to 
many members of the bar who 
have not been acquainted with 
the significance of pretrial con- 
ferences in courts that are en- 
deavoring to serve tkir constit- 
uency to the best of their ability. 

The appendix, which consti- 
tutes the last third of the vol- 
ume, is indispensable. The best 
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way to understand a pretrial 


conference is to witness one, | 
Before pretrial conferences were | 


introduced on a statewide basis 
in New Jersey, Chief Judge 
Bolitha J. Laws, of the United 
States District Court for the 
District of Columbia, and six 
leaders of the Washington bar 
staged a demonstration before a 
meeting of the New Jersey State 
Bar Association at Newark that 
was most persuasive as to the 
merits of pretrial conferences. 
If one cannot see an actual 
demonstration, the next best 
thing is to read the minutes of 
representative pretrial confer- 
ences. Six such selected pre- 
trial hearings are reproduced in 
the appendix along with the pre- 
trial rules of the several juris- 
dictions where the device is 
used. The author has also col- 
lated a wide variety of orders, 
minutes and statements pre- 
pared during or at the close of 
pretrial hearings in twelve dif- 
ferent states. The report of the 
pretrial committee of the United 
States Judicial Conference and 
a complete bibliography of 
twenty pages conclude the vol- 
ume, which is one every well- 
informed lawyer and judge will 
desire to read. 


An Answer to the Rhyme on Page 60, July-August, 1950, 
Case and Comment 
The comics, too, are filled with crime, with warfare ina 
distant clime; evil potions brewing in chemists’ retorts; 
you take the comics—I’ll read the sports. 
—By Harold A. Friedman of the Schenectady, 


New York Bar. 
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actual | Sapp, 178 F2d 382, 13 ALR2d 
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ites of | fendant as an airplane mechanic 

onfer- | and to accompany the pilot on 

1 pre- | trips when necessary, was killed 

iced in } in a crash allegedly resulting 

ne pre- | from negligence of the _ pilot. 

_Juris- | The plane was owned by the de- 

ice 18 | fendant employer who had in- 

so col- | structed the pilot to accept de- 

orders, | livery of the plane in Kansas 

3 «pre- | and fly it to defendant’s home in 

lose of | South Carolina. The instant ac- 

ve dif- | tion was brought in a Federal 

of the | Court in South Carolina under 

United | the wrongful death statute of 

ce and | Kansas where the accident oc- 

ny of | curred. It appeared in evidence 

ne vol- | that, on the fatal trip, it was 

y well- | agreed between the pilot and 

ge will | mechanic that the former would 
take the plane off and that the 
latter would fly it while the for- 

0, mer slept off his intoxication; 





that the decedent had supervised 
the gassing and preparation of 
the ship for flight, assisted in 
making observations as to winds 
and weather, sat in the co-pilot’s 
seat where he could, if necessary, 
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exercise equal control of the 
flight with the pilot, started the 
engine, and operated a mixture 
control essential to the flight; 
and that, immediately following 
the take-off the plane climbed too 
steeply and crashed. 

The Fourth Circuit, in an 
opinion by Circuit Judge Dobie, 
reversed a judgment entered on 
a verdict in favor of the plain- 
tiff, on the ground that, under 
the law of Kansas, the pilot and 
mechanic were fellow servants 
as a matter of law precluding 
recovery for death of the latter 
resulting from negligence of the 
former. The basis for the Dis- 
trict Court’s dismissal of the mo- 
tion for judgment non obstante 
veredicto—that the decedent 
was charged with no duty re- 
specting and had nothing to do 
with operation or movement of 
the plane—was rejected, not 
only because of the circum- 
stances of employment and serv- 
ices actually performed by the 
mechanic, but also for the reason 
that it is unnecessary to the fel- 
low-servant relationship that the 
mechanic should be charged with 
a duty concerning the actual op- 
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eration or movement of the 
plane. 


The annotation in 13 ALR2d 
1137 discusses “Defenses of fel- 
low servant and assumption of 
risk in actions involving injury 
or death of member of airplane 
crew, ground crew, or mechanic.” 


Automobiles — ‘‘operation” or 
“negligence in operation” of. A 
New York statute provided: 
“Every owner of a motor vehicle 

operated upon a public 
highway shall be liable 
for death . resulting from 
negligence in the operation of 
such motor vehicle . . by any 
person legally using or operating 
the same with the permission of 
such owner.” The opinion of 
Judge Lewis of the New York 
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Court of Appeals in Elfeld y. 
Burkham Auto Renting Co., 299 | 
NY 336, 87 NE2d 285, 13 ALR2d 
370, held that to bring the stat- 
ute into operation, the negli- 
gence may be by a legal user, as 
well as operator, of the car; that 
where the plaintiff’s intestate, | 
for whose death by negligent act 
the instant action was brought, 
was killed while driving a motor- 
truck which was registered in 
the name of the defendant and 
used by the decedent’s employer 
in his business for delivery pur- 
poses, such employer, in assign- 
ing a truck to his employee for 
delivery purposes, with the per- 
mission of and not contrary to 
any direction of the owner, was 
“legally using” the truck within 
the meaning of the statute, and 
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was negligent in supplying a de- 
fective car to the decedent for 
operation on the highway; and 
that such negligence was “‘in the 
operation” of the car within the 
meaning of the statute. 

The subject of the annotation 
in 13 ALR2d 378 is “What con- 
stitutes ‘operation’ or ‘negli- 
gence in operation’ within stat- 
ute making owner of motor vehi- 
cle liable for negligence in its 
operation.” 


Bankruptcy — auto accident 
injury as “wilful and malicious” 
injury within. The plaintiff’s 
wife in McClure v. Steele, 326 
Mich 286, 40 NW2d 153, 13 ALR 
2d 160, was injured by an auto- 
mobile owned by one defendant 
and driven by the other. With- 
out taking proofs in an action to 
recover damages for the injury, 
the parties entered into a writ- 
ten stipulation in open court that 
judgment be entered against de- 
fendants “in trespass for wanton 
and wilful negligence.” Subse- 
quently defendant owner was ad- 
judged a bankrupt in a Federal 
district court, and sought a stay 
of proceedings in the state court 
on the ground that the judgment 
entered pursuant to the stipula- 
tion was discharged under the 
Bankruptcy Act. Upon appeal, 
denial of the discharge was af- 
firmed by the Supreme Court of 
Michigan, in an opinion by Jus- 
tice Carr, which held that the 
stipulation was tantamount to an 
admission that defendant was 
guilty of causing “wilful and 
malicious injuries to the person 
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or property of another” within | 
the meaning of the Bankruptcy 


Act. 

“What constitutes wilful and 
malicious injury growing out of 
automobile accident, excepted 
from discharge in bankruptcy” 
is the subject of the annotation 
in 13 ALR2d 168. 


Checks — retention of as set- 
tlement, In Curran v. Bray Wood 
Heel Co., 116 Vt 21, 68 A2d 712, 
13 ALR2d 728, the plaintiff and 
defendant entered into a con- 
tract for sale and delivery of 
lumber at an agreed price to be 
paid for on a weekly basis de- 
pending on the amount delivered. 
A dispute arose as to the amount 
of lumber delivered and defend- 
ant sent plaintiff a check for the 
amount defendant claimed to be 
due, with a stub attached stat- 
ing, “By indorsement this check 
is accepted in full payment.” No 
objection was made that the 
check was an improper method 
of tender, but plaintiff informed 
defendant that the check would 
not be cashed due to the insuffi- 
ciency of the amount thereof. 
The check was not cashed or ne- 
gotiated, but no offer to return it 
was made until, more than nine- 
teen months later, it was ten- 
dered back in court for cancela- 
tion. Testimony was presented 
at the trial that the check would 
be paid if presented to the bank. 

Exceptions to the denial of de- 
fendant’s motion for a directed 
verdict was sustained by the Su- 
preme Court of Vermont, in an 
opinion by Justice Adams, 0 
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the ground that, under the cir- 
cumstances, the retention of the 
check constituted an accord and 
satisfaction as a matter of law, 
notwithstanding the failure to 
cash or negotiate it. 

The annotation in 13 ALR2d 
736 discusses “Creditor’s reten- 
tion of check without cashing or 
negotiating it as acceptance in 
payment or settlement of an un- 
liquidated or disputed claim.” 


Church — as violation of re- 
strictive covenant. The plain- 
tiffs in Wiggins v. Young, 206 
Ga 440, 57 SE2d 486, 13 ALR2d 
1237, sought to enjoin the con- 
struction of a church building by 
the defendants in a stated sub- 
division, on the grounds of a re- 
strictive covenant in a deed in 
the chain of title against use of 
the property for any business 
purpose, and a general plan of 
development of the subdivision 
impliedly restricting it to resi- 
dential use. 

In an opinion by Justice Head, 
the Supreme Court of Georgia 
held that the trial court did not 
err in dissolving a temporary in- 
junction and denying an inter- 
locutory injunction because the 
evidence did not establish an im- 
plied restriction beyond a reason- 
able doubt, and because the erec- 
tion of a church building was not 
in violation of a_ restriction 
against use for business pur- 
poses, 

The annotation in 18 ALR2d 
1239 discusses “Church as vio- 
lation of covenant restricting use 
of property.” 
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Claims against Corporation — 
purchase by officer or director. 
In Re Calton Crescent, 173 F2d 
944, 18 ALR2d 1160, a corpora- 
tion, the debtor in arrangement 
proceeding under the Bankrupt- 
cy Act, had been organized to 
take title to and operate an 
apartment house pursuant to a 
plan of reorganization necessi- 
tated by foreclosure of a mort- 
gage. Under the plan, a new 
first mortgage was placed on the 
property, and capital stock and 
debenture bonds were distributed 
to holders of participation cer- 
tificates in the prior mortgage. 
The corporation, being in a pre- 
carious financial condition and in 
default under its new mortgage, 
accepted an offer of a certain 
stock and debenture holder to se- 
cure a second mortgage on condi- 
tion that the latter be elected a 
director of the _ corporation, 
which action forestalled fore- 
closure of the first mortgage and 
a great loss to the debenture 
holders. The money secured by 
the second mortgage was fur- 
nished by the mother, wife, and 
friend of the new director. Up- 
on a subsequent improvement in 
real-estate conditions, several in- 
quiries were made by brokers 
relative to a sale of the property, 
but no “firm” offer to buy was 
submitted. 


The claims under dispute were 
acquired by purchase of deben- 
ture bonds by the mother, wife, 
and friend of the director during 
the period between his election 
and the filing of the petition for 
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arrangement. During such pe- 
riod, the corporation was insol- 
vent in the bankruptcy sense, 
but it did not appear that bank- 
ruptcy proceedings were contem- 
plated at any time before filing 
of the arrangement petition. 
The purchases for the mother 
and wife were made with their 
money by the director, who had 
no financial interest therein. 
The purchases by the friend, who 
shared office space with the di- 
rector and had some access to in- 
formation as to the affairs of the 
corporation, were made on the 
basis of his own judgment. Some 
of the purchases were made 
from dealers in over-the-counter 
securities. Aside from the lat- 
ter, the sellers had as full infor- 
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mation as to the corporation’s 
financial condition and prospects | 
as the holders of the disputed | 
claims. No seller complained 
that he was overreached in part- 
ing with his securities, and a 
finding of the referee that there 
was no overreaching or conceal- 
ment in the purchase of the 
claims was upheld. The apart- 
ment house was eventually sold 
for a price which produced sub- 
stantial dividends for distribu- 
tion to the bondholders in the 
arrangement proceeding. 

The District Court’s confirma- 
tion of the referee’s dismissal 
of the objections, and the allow- 
ance of the disputed claims at 
their face amount, was affirmed 
by the Second Circuit, in an 


“But how can I be named co-respondent? I never wrote 
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opinion by Circuit Judge Swan, 
which held that the conduct of 
the holders of the disputed 
claims was not so inequitable as 
to require its subordination to 
the other claims of the same 
class, and rejected the objector’s 
contention that dividends on the 
disputed claim should be limited 
to what the bonds actually cost, 
and the balance distributed 
among the other creditors. 

The subject of the annotation 
in 13 ALR2d 1172 is “‘Purchase 
of claims against corporation by 
officer or director thereof.” 


Conflict of Laws — chattel 
mortgages and conditional sale 
of chattels. In Lee v. Bank of 
Georgia, 159 Fla 481, 32 So2d 7, 
13 ALR2d 1306, the owner of an 
automobile, a resident of Geor- 
gia, borrowed money from the 
plaintiff, a company doing busi- 
ness therein, and executed and 
delivered to plaintiff a bill of sale 
of the automobile as security for 
repayment of the debt. The lien 
was valid under the laws of 
Georgia, with the recording 
statutes of which plaintiff duly 
complied. Without the knowl- 
edge or consent of the plaintiff, 
the owner removed the automo- 
bile to Florida and there sold it. 
After several transfers, the pres- 
ent owners of the automobile, 
residents of Florida, acquired 
title thereto in Florida for value, 
without notice of plaintiff’s lien, 
and in reliance upon a certificate 
of title issued by the Florida 
Motor Vehicle Commissioner 
stating that the automobile was 
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free of liens. A statute of Flor- 
ida provided that no lien on a 
motor vehicle, given as security 
for a debt, shall be enforceable 
in its courts against creditors or 
subsequent purchasers for a val- 
uable consideration without no- 
tice, unless a sworn notice con- 
taining specified information is 
recorded with the Florida Motor 
Vehicle Commissioner. The lien 
in question was not so recorded 
in Florida. Upon default in re- 
payments of the loan, the instant 
action to foreclose the lien was 
instituted in Florida against the 
original and present owners of 
the automobile. 

The Supreme Court of Florida, 
in an opinion by Justice Buford, 
held that although the lien was 
valid in Georgia where contract- 
ed, the statute did not permit en- 
forcement in Florida as against 
the purchaser therein. 

“Conflict of laws as to chattel 
mortgages and conditional sales 
of chattels” is discussed in the 
annotation in 13 ALR2d 1312. 


Contractor’s Negligence — as 
ground for liability to third per- 
son. The plaintiff in Hale v. De- 
paoli, 33 Cal2d 228, 201 P2d 1, 
13 ALR2d 183, was injured as a 
result of the collapse of a porch 
railing on a house constructed 
by defendant and his partner. 
There was evidence from which 
a jury might infer that the rail- 
ing was not erected in accord- 
ance with sound building prac- 
tice. The defect was concealed, 
and the defendant had no actual 
knowledge thereof. The part 
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nership sold the house to a third 
person who, some years later, 
sold it to the defendant individ- 
ually and not as a partnership 
transaction. The defendant 
leased the property to the plain- 
tiff’s mother. The first count of 
the complaint was based on lia- 
bility of a contractor for injury 
from negligence in construction. 
Upon appeal, the Supreme Court 
of California, in an opinion by 
Justice Edmonds, reversing the 
judgment entered on a nonsuit, 
sustained negligence of a build- 
ing contractor as a ground of 
liability for damages for an in- 
jury to a third person occurring 
after completion and sale of the 
building, where the defect was 
such that it would be reasonably 
certain to place life and limb in 
peril. 

The extensive annotation in 
13 ALR2d 191 contains an ex- 
haustive discussion of “Negli- 
gence of building or construction 
contractor as ground of liability 
upon his part for injury or dam- 
age to third person occurring 
after completion and acceptance 
of the work.” 


_ Declaratory Relief —jury trial 
m action for. The plaintiff in- 
surer in United States F. & G. 
Co. v. Spring Brook, 135 Conn 
294, 64 A2d 39, 18 ALR2d 769, 
had issued separate policies to 
defendant dairy company cover- 
ing motor vehicles and work- 
men’s compensation liability. 
The defendant administrator’s 
decedent was a young boy who 
fell from the dairy company’s 
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truck and was killed while aiding 
the driver to deliver milk. The 
defendant brought the instant 
action for a declaratory judg- 
ment to determine whether lia- 
bility of the dairy company was 
for wrongful death, or under the 
Workmen’s Compensation Act, 
and sought to establish the lat- 
ter on the basis that the decedent 
was an employee of the dairy 
company, and directly within the 
terms of the Workmen’s Com- 
pensation Act, or an employee 
of the driver and within the 
terms of the provision for work- 
men’s compensation liability of 
the principal to an employee of a 
“contractor” doing work for the 
principal as a part of his trade or 
business. The case was claimed 
for trial by jury and a motion of 
the plaintiff to strike the case 
from the jury list was denied. 
Upon the basis of answers to cer- 
tain interrogatories submitted to 
the jury and facts found by the 
trial court, the deceased was ad- 
judged not to be within the 
Workmen’s Compensation Act. 
Upon appeal, the Supreme 
Court of Errors of Connecticut, 
in an opinion by Chief Justice 
Maltbie, reviewed the principles 
applicable to the right of trial 
by jury with respect to an action 
for a declaratory judgment and 
upheld the contention of the 
plaintiff that an issue in a declar- 
atory judgment action as to 
whether a person is within the 
terms of the Workmen’s Com- 
pensation Act is not one properly 
triable to a jury. The error was 
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held, however, not to be reversi- 
ble because the trial court had 
made special findings which had 
been incorporated into the judg- 
ment file and which permitted 
of no reasonable conclusion other 
than that the truck driver was 
not a “contractor,” within the 
meaning of the statute, but an 
employee unauthorized to hire 
the decedent for the dairy com- 
pany. Liability under the Work- 
men’s Compensation Act for an 
injury to an employee of an in- 
dependent contractor was exten- 
sively reviewed by the court. 

“Jury trial in action for de- 
claratory relief” is the subject of 
the appended annotation in 13 
ALR2d 777. 
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Defamation — statutory limi- 
tation of damages. A California 


statute provided: “In any action | 


for damages for the publication 
of a libel in a newspaper, or of a 
slander by radio broadcast, plain- 
tiff shall recover no more than 
special damages unless a correc- 
tion be demanded and be not 
published or broadcast, as here- 
inafter provided.” The plaintiff 
in Werner v. Southern California 
Newspapers, 35 Cal2d (Adv 
142), 216 P2d 825, 13 ALR2d 
252, alleged in his complaint that 
defendant published in its news- 
papers false charges that he had 
been convicted of a felony and 
sentenced to prison therefor, 
that the falsity of these charges 
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was known or should have been 
known to defendant, and that de- 
fendant published the charges 
with intent to injure, disgrace, 
and defame him. A demurrer 
by defendant was sustained on 
the ground that the plaintiff did 
not allege that he had complied 
with the provisions of the stat- 
ute or that he suffered special 
damage as a result of the publi- 
cation. Upon appeal, the Su- 
preme Court of California, in an 
opinion by Justice Traynor, up- 
held the validity of the statute 
against claims of its violation of 
state and Federal equal protec- 
tion and due process clauses, and 
the California constitutional pro- 
vision as to responsibility for 
abuse of the right of free speech, 
writings, and publications. 

The annotation in 13 ALR2d 
277 discusses “Validity, con- 
struction, and application of stat- 
ute limiting damages recoverable 
for defamation.” 


Discovery and Inspection — 
article or premises. Pending 
an action at law to recover dam- 
ages for an injury alleged to 
have been caused by the explo- 
sion of a bottle, the defendant 
therein sought, in Owens-lIlli- 
nois Glass Co. v. Bresnahan, 322 
Mass 629, 79 NE2d 195, 13 ALR 
2d 653, by a bill in equity to com- 
pel the plaintiffs to make avail- 
able for examination by the for- 
mer or its experts fraements of 
the bottle in the rossession of 
the plaintiffs, their agents, or 
attorneys. 

A decree entered upon sustain- 
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ing a demurrer to the bill was 
reversed by the Supreme Judi- 
cial Court of Massachusetts, in 
an opinion by Justice Lummus, 
which held that a court of gen- 
eral equity jurisdiction had au- 
thority, independent of statutory 
authorization, to grant the dis- 
covery sought by the bill, and 
that nothing in the statutory law 
of Massachusetts prevented the 
Superior Court from exercising 
that jurisdiction. 

The appended annotation in 13 
ALR2d 657 concerns itself with 
“Discovery and inspection of ar- 
ticle or premises the condition 
of which is alleged to have caused 
personal injury or death.” 


Federal Courts — actions aris- 
ing under Federal Constitution. 
The plaintiffs in Bell v. Hood, 327 
US 678, 90 L ed 939, 66 SCt 773, 
13 ALR2d 383, brought an action 
in a Federal district court for 
damages against agents of the 
Federal Bureau of Investigation, 
alleging that jurisdiction was 
founded upon Federal questions 
arising under the Fourth and 
Fifth Amendments, and _ that 
damages were suffered as a re- 
sult of defendants’ imprisoning 
plaintiffs in violation of their 
constitutional right to be free 
from deprivation of liberty with- 
out due process, and subjecting 
plaintiffs’ premises to search and 
their possessions to seizure in 
violation of their constitutional 
rights to be free from unreason- 
able searches and seizures. 








The 
allegations specifically set forth, 
first, an unlawful conspiracy and 
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agreement of defendants to ac- 
complish said imprisonment and 
said search and seizure without a 
warrant and accompanied by an 


unreasonable delay in taking 
plaintiffs before a committing 
officer, and second, a carrying 
out on the next day of the terms 
of said illegal conspiracy. The 
district court, on its own mo- 
tion, dismissed the complaint for 
want of jurisdiction on the 
ground that the action was not 
one arising under the Constitu- 
tion and laws of the United 
States. The Court of Appeals 
afirmed the judgment on the 
same ground. 

Reversing the courts below, 
five members of the United 
States Supreme Court, in an 
opinion by Justice Black, held 
that the complaint raised sub- 
stantial and meritorious consti- 
tutional questions as to whether 
Federal courts could grant mon- 
ey recovery for damages said to 
have been suffered as a result of 
Federal officers’ violating the 
Fourth and Fifth Amendments, 
and that the issue raised had 
sufficient merit to warrant exer- 
cise of Federal jurisdiction for 
the purpose of adjudicating it; 
they stressed that before the 
trial court could decide that 
there was no jurisdiction, it had 
to look to the way the complaint 
was drawn to see if it was drawn 
so as to claim a right to recover 
under the Constitution, and that 
jurisdiction would not be defeat- 
ed by the possibility that the 
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averments might fail to state a 
cause of action. 

The extensive appended anno- 
tation in 13 ALR2d 390, entitled 
“What actions arise under the 
Constitution of the United States 
so as to vest jurisdiction in Fed- 
eral courts,” contains an exhaus- 
tive discussion of this important 
phase of statutory and case law 
governing Federal jurisdiction. 


Forest Conservation Acts — 
validity. The defendant in State 
v. Dexter, 32 Wash2d 551, 202 P 
2d 906, 13 ALR2d 1081, was an 
owner of forest lands engaged in 
logging operations. A Washing- 
ton statute required persons en- 
gaged in commercial logging op- 
erations to make provision for 
reforesting the area logged by 
leaving a certain number of trees 
for reseeding purposes or by re- 
stocking. Restocking and mon- 
ey-forfeiture provisions of the 
statute were effective only in the 
event of an election to cut clear 
and not leave seed trees. Pur- 
suant to the terms of the statute, 
defendant was directed by the 
state forester to cease operations 
until a permit was obtained, to 
secure which defendant had to 
give satisfactory assurance of 
compliance with the statute. 
Defendant refused to apply for a 
permit. The instant action for 
an injunction against timber- 
cutting operations was there- 
upon brought by the state. The 
Supreme Court of Washington, 
in an opinion by Justice Hill, re- 
versing a judgment of dismissal 
upon sustaining a demurrer to 
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complaint on the ground of the 
unconstitutionality of the stat- 
ute, held that enactment of the 
statute was a valid exercise of 
the police power, and rejected 
contentions of the defendant 
that the act was unreasonable, 
unnecessary, arbitrary, and op- 
pressive, and not required for 
the reasonable promotion of the 
general welfare, authorized the 
taking of private property with- 
out compensation, and without 
due process of law, and impaired 
the obligation of contracts. 

The annotation in 13 ALR2d 
1095 considers, from the broad- 
est possible standpoint, the force 
which has been given to various 
objections advanced to challenge 
the constitutionality of reforest- 






“Of course I can describe him, six feet tall, dark, handsome, 
and he has a lipstick mark on the left side of his cheek.” 
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ation or forest conservation leg- 


islation applicable to both public } 


and private forest lands and 
comprising every plan having 
for its professed purpose the 
protection of all forest lands al- 
legedly affected with a public in- 
terest. 


Fraud — waiver of by acts un- 
der contract. The plaintiff and 
defendant in Benz v. Zobel, 255 
Wis 542, 39 NW2d 713, 13 ALR 
2d 795, entered into a sharecrop- 
per’s agreement under which 
plaintiff was to work defendant's 
farm with defendant’s machin- 
ery, expenses were to be paid by 
each in a designated proportion, 
and income was to be divided in 
the same proportion. The con- 
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tractual period was for one year, 
with provision for extension for 
like periods, but at the end of 
the initial period the parties oral- 
ly agreed to continue the share- 
cropping arrangement for a pe- 
riod of six months only. Before 
termination of the latter period, 
the parties entered into an agree- 
ment abrogating the sharecrop- 
ping contract, and, under a final 
settlement of accounts, the plain- 
tiff accepted a cash settlement 
from the defendant. Prior to 
this time, plaintiff had worked 
the farm, paid his share of ex- 
penses, and accepted his share of 
income without any claim of 
fraud, but thereafter instituted 
the instant action to recover 
damages resulting from alleged 
misrepresentations made at the 
time of the execution of the orig- 
inal contract, as to the condition 
of the defendant’s farm machin- 
ery, and, at the time of negotia- 
tions for the final settlement, as 
to the rights and obligations of 
the parties under the sharecrop- 
ping contract and as to the effect 
of a failure to execute a final set- 
tlement. 

Upon appeal from a judgment 
for the plaintiff, the Supreme 
Court of Wisconsin, in an opinion 
by Chief Justice Rosenberry, 
held that the maintenance of an 
action for damages due to fraud 
was precluded by acts of the de- 
frauded party, with full knowl- 
edge of the material facts, indi- 
cating an intention to waive the 
right of action for fraud and that 
actionable fraud was not estab- 
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lished with respect to either the 
original contract or the final set- 
tlement of accounts. However, 
a mistake as to the legal rights 
of the parties was regarded as 
sufficient basis for opening the 
settlement and modifying and re. 
stating the accounts. 

The extensive annotation in 13 
ALR2d 807 discusses “Proceed. 
ing under executory contract 
after discovering fraud as waiv- 
er of right to recover damages 
for the fraud.” 


Gas Company — duties upon 
termination of service. The ac- 
tion in Shaw v. Wisconsin Power 
& Light Co., 256 Wis 176, 40 NW 
2d 498, 138 ALR2d 1390, was in- 
stituted to recover damages from 
a gas company for deaths by as- 
phyxiation by gas escaping from 
a broken gas pipe. Upon discon- 
tinuance of the use on the prem- 
ises a number of years prior 
thereto, the gas was not shut off 
at the curb but remained in the 
service pipe beneath the pren- 
ises. The break in the service 
pipe was not caused by any de- 
fect therein, but by settling of 
the house due to rotten posts on 
which it stood, of which condi- 
tion the defendant had no know! 
edge. No inspection of the prem- 
ises was made by defendant after 
discontinuance of the gas service, 
but there was no sign that the 
house was sagging and exerting 
pressure on the gas pipe under 
it, and no proof that an inspec: 
tion would have disclosed the 
danger. 

A judgment dismissing the 
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complaint was affirmed by the 
Supreme Court of Wisconsin, in 
an opinion by Justice Fairchild, 
which held that the failure to 
cut the gas off at the street so as 
to keep it from the service pipe 
did not constitute negligence per 
se, and that, although there was 
a duty on the part of the defend- 
ant to inspect its pipe under the 
premises and keep it in good con- 
dition, there was no duty to in- 
spect the premises to determine 
whether they were being kept in 
safe condition without any 
knowledge that they may be a 
source of danger. 

The annotation in 13 ALR2d 
1396 discusses “Duty of gas com- 
pany as regards precautions to 
be taken upon or after discontin- 
uing service to premises.” 


Incidental Business — occupa- 
tion, sales, or license tax on. 
The plaintiffs in Massell v. Da- 
ley, 404 Ill 479, 89 NE2d 361, 13 
ALR2d 1356, are proprietors of 
night clubs who provide enter- 
tainment, as their primary busi- 
ness, and sell food and beverages 
as an incident thereto. Claiming 
the Retailers’ Occupation Tax to 
be inapplicable to their business, 
the instant suits were brought to 
enjoin state officials from taxing 
them under the act. A tempo- 
rary injunction was issued im- 
pounding in a protest fund taxes 
paid and to be paid pending de- 
termination of the suit. Follow- 
ing decrees against the defend- 
ants on overruling motions to 
strike the complaints, supple- 
mental decrees were entered, 
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pursuant to consent of state offi- 
cials, for return of the impound- 
ed taxes. Repayments were 
made by state officials in accord- 
ance with the decrees, and satis- 
factions thereof were filed by 
plaintiffs. Thereafter leave to 
appeal was granted the present 
attorney general. 

In an opinion by Justice Ful- 
ton, the Supreme Court of IIli- 
nois held the plaintiffs to be sub- 
ject to the tax notwithstanding 
their claim of the incidental na- 
ture of the sales of food and bev- 
erages. 

The annotation in 13 ALR2d 
1362 collates the cases in which 
licensing authorities have im- 
posed, or attempted to impose, 
occupation, sales, or license tax- 
es relating primarily to those op- 
erating a dining room or bever- 
age room to persons or firms 
serving meals or drinks as an in- 
cident to some other business. 


Insurance — provisional or 
monthly reporting. Grain and 
similar commodities owned by 
the plaintiff in Camilla Feed 
Mills v. St. Paul F. & M. Ins. Co., 
177 F2d 746, 13 ALR2d 705, were 
insured with the defendant un- 
der a reporting-form fire policy. 
The premium was based on the 
average of monthly reports to be 
filed by the plaintiff, within 
thirty days after the end of each 
month, showing the value of its 
inventory on hand. Maximum 
liability on the policy was $9,000. 
On May 7 the plaintiff reported 
an inventory value of $3,000. On 
June 10 the property was de- 
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stroyed by fire, before the mak- 
ing of the June report. Subse- 
quent inquiry revealed that the 
true inventory value as of April 
30 was $9,529, and the actual 
value of the property destroyed 
was $10,091. On June 24 plain- 
tiff reported the inventory value, 
as of the time of the fire to be 
$10,099. The policy provided in 
effect that, if incorrect reports 
were made, the amount of cov- 
erage would be the proportion of 
the loss which the reported value 
bore to the actual value of the 
inventory. 

The Fifth Circuit, rejecting 
the plaintiff’s claim to recovery 
for the entire loss, held in an 
opinion by Circuit Judge Holmes 
that its underestimate of the in- 


“I’ve been waiting ten minutes, officer. When does 
the sign change to ‘start’ ?” 
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ventory value in its May report 


was not a proper subject of ref- } 


ormation, that the June report, 
not filed until after the loss, 
could not be considered even 
though it was within the grace 
period for June, and that the pol- 
icy limitation on liability was not 
in violation of a Georgia statute 
requiring all insurance compa- 
nies to pay the full amount of the 
loss sustained and declaring void 
all policy stipulations to the con- 
trary. 

The annotation in 13 ALR2d 
713 discusses the various ques- 
tions that arise in connection 
with, and are distinctive to, 
“Provisional or monthly report- 
ing insurance.” 
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Insurance — use of alcohol or 


narcotics. The plaintiff in Lud- 
low v. Life & Casualty Ins. Co., 
— Tenn App —, 217 SW2d 361, 
13 ALR2d 980, was the benefi- 
ciary under a policy issued by de- 
fendant to her husband, who was 
killed in an automobile wreck 
while the policy was in force. A 
clause of the policy provided: 
“This policy does not cover .. . 
loss or injury sustained by the 
insured while he has physically 
present in his body intoxicating 
liquors or narcotics in any de- 
gree.” It was found by the trial 
court that the insured did have 
intoxicating liquors in his body 
at the time of the accident which 
caused his death, but that there 
was no causal connection be- 
tween the presence of intoxicat- 
ing liquors and the accident or 
death. 

In an opinion by Justice Bap- 
tist, the Court of Appeals of 
Tennessee, Western Section, re- 
versed a decree in favor of the 
plaintiff on the grounds that it 
was the duty of the court to en- 
force the unambiguous exclu- 
sionary clause as it was written, 
and that it could not read into 
the policy a requirement that a 
causal connection be shown 
where the insured had placed 
himself within the exception in 
question. 

An exhaustive discussion of 
“Clause in life, accident, or 
health policy excluding or limit- 
ing liability in case of insured’s 
use of intoxicants or narcotics” 
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COMMENT 


is contained in the extensive an- 
notation in 18 ALR2d 987. 


Interstate Carriers — applica- 
ble law in death of passenger. 
Maynard v. Eastern Air Lines, 
178 F2d 139, 138 ALR2d 646, 
(1949) US Av 449, involved a 
defendant who operates aircraft 
as acommon carrier. The plain- 
tiff’s husband purchased a ticket 
at New York for passage to Mas- 
sachusetts and was killed as a 
result of a crash in Connecticut. 
The present action was brought 
in a Federal district court in 
New York to recover $250,000 
damages for the death. Recov- 
ery under the Connecticut 
wrongful death statute was lim- 
ited to $20,000. A New York 
statutory provision for interest 
on the verdict from the date of 
the death had no’ counterpart in 
Connecticut law. 

In an opinion by Circuit Judge 
Augustus Hand, the Second Cir- 
cuit upheld a judgment entered 
on a verdict returned by a jury 
instructed to limit damages to 
$20,000, as well as an order deny- 
ing interest on the verdict from 
the date of the death, on the 
ground that the action was gov- 
erned by the lex loci delicti and 
not by the place where the con- 
tract was made. 

The annotation in 13 ALR2d 
650 discusses “Law of state 
where ticket was _ purchased, 
rather than law of state where 
accident occurred, as governing 
in action against carrier for 
death of passenger.” 
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Juror — effect of nondisclo- 
sure of previous service. It was 
charged in an indictment for 
maintaining a public nuisance 
in Nuchols v. Commonwealth, 
312 Ky 171, 226 SW2d 796, 13 
ALR2d 1478, that the defendant 
“did unlawfully, wilful- 
ly, and continuously expose his 
person in a lewd, filthy and inde- 
cent manner to infant girls and 
to women of various ages, and 
said acts were repeatedly and 
publicly done on public streets 


After trial and conviction it 
was discovered that one of the 
jurors, notwithstanding his fail- 
ure to answer a question put to 
the jury as a whole upon voir 
dire examination, relative to 
previous jury service within the 
disqualifying period, had so 
served. Notwithstanding this 
fact, had it been revealed, would 
have constituted cause for chal- 
lenge, a new trial was denied. 

The Court of Appeals of Ken- 
tucky, in an opinion by Justice 
Latimer, held that the denial of 
the new trial constituted error, 
that prejudice to the defendant 
from the failure to answer the 
question was sufficient for rever- 
sal, and that the defendant was 
not precluded from raising the 
matter because of the absence 
of an objection before filing the 
motion for a new trial. 

“Failure of juror in criminal 
case to disclose his previous jury 
service within disqualifying pe- 
tiod as ground for reversal or 
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new trial” is the subject of the 
annotation in 13 ALR2d 1482. 


Labor Unions — relief against 
activities toward self-employer. 
In the situation involved in In- 
ternational Brotherhood 309 v. 
Hanke, 339 US 470, 94 L ed 995, 
70 S Ct 773, 13 ALR2d 631, state 
courts enjoined picketing of a 
self-employer’s place of business 
for the purpose of compelling 
him to adopt a union shop. A 
majority of the United States 
Supreme Court, composed of five 
of the Justices, sustained these 
injunctions against a challenge 
that they infringed the right of 
free speech. Four of these Jus- 
tices, in an opinion by Justice 
Frankfurter, refused to inter- 
fere with the state’s judgment in 
striking a balance between the 
unions’ interest in not having 
union standards undermined by 
nonunion shops, and the interest 
of society in encouraging self- 
employer units as a counter- 
movement to excessive concen- 
tration of economic power. The 
cases of American Federation of 
Labor v. Swing, 312 US 321, 85 
L ed 855, 61 SCt 568; Bakery & 
Pastry Drivers & Helpers, I. B. 
T. v. Wohl, 315 US 769, 86 L ed 
1178, 62 SCt 816, and Cafeteria 
Employees’ Union v. Angelos, 
820 US 293, 88 L ed 58, 64 SCt 
126, were distinguished on the 
ground that all that was decided 
in these cases was that a state 
could not proscribe picketing 
merely by unduly narrowing the 
meaning of what constitutes an 
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industrial relationship or a labor 
dispute. 

The title of the appended an- 
notation in 13 ALR2d 642 is “‘Re- 
lief against union activities as 
affected by the fact that owner 
of business operates without out- 
side help or is doing part of the 
work.” 

Malpractice — proximate 
cause. A fracture suffered by 
the plaintiff in Bowles v. Bour- 
don, — Tex —, 219 SW2d 779, 
13 ALR2d 1, was set and band- 
aged by the defendant, a physi- 
cian, and in the course of further 
treatment by him the continua- 
tion of conditions indicating a 
circulation impairment appeared, 
resulting in a Volkmann’s con- 
tracture. An action for malprac- 
tice was brought against the 
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physician on the theory that the 
contracture was caused by the 
defendant’s negligence (1) in 
binding the area so tightly as to 
stop blood circulation, (2) in not 
loosening the bandage when no- 
tified of the condition of the arm, 
and (3) in failing to recognize 
and treat the contracture in due 
time. 


Upon writ of error to review 
a judgment upon direction of a 
verdict for the defendant, the 
Texas Supreme Court, taking the 
plaintiff’s testimony as _ true, 
passed over the question wheth- 
er there was any competent evi- 
dence of negligence in the treat- 
ment, and affirmed the judgment 
on the ground of the absence 
of any medical testimony, and 
the consequent insufficiency of 
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the evidence, to show that the 
treatment given was the prox- 
imate cause of the contracture. 
The opinion is by Justice Brew- 
ster. 

An exhaustive discussion of 
“Proximate cause in malpractice 
cases” is contained in the exten- 
sive annotation in 138 ALR2d 11. 


Municipal Boundaries — ca- 
pacity to attack. The plaintiff 
in Smith v. Emporia, 168 Kan 
187, 211 P2d 101, 13 ALR2d 
1272, was the owner of real prop- 
erty sought to be annexed to de- 
fendant city by ordinance. A 
statute authorized annexation of 
adjacent territory which already 
had been subdivided into lots and 
blocks. The instant injunction 
action sought to question the 
validity of the annexation, and 
was based on the fact, admitted 
by motion of defendant for judg- 
ment on the pleadings, that the 
plaintiff’s property was neither 
adjacent to the city nor subdivid- 
ed into lots and blocks. 

On appeal, the Supreme Court 
of Kansas, in an opinion by Jus- 
tice Parker, held that the plain- 
tiff, a private citizen, had no 
legal capacity to maintain the 
action and that the trial court 
did not err in sustaining the mo- 
tion for judgment on the plead- 
ings. 

The annotation in 13 ALR2d 
1279 considers the question of 
who has capacity to attack the 
fixing or the extension of munic- 
ipal limits or bounds. 


Occupational or Business Li- 
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cense — failure to obtain as de- 
fense to tort action. In Mueller 
v. Burchfield, — Mo —, 224 SW 
2d 87, 138 ALR2d 153, an egg 
dealer who had failed to secure 
a business license required by 
statute bought a quantity of 
eggs misrepresented by the seller 
to be fresh and marketable. Di- 
vision No. 2 of the Missouri Su- 
preme Court, in an opinion by 
Commissioner Westhues, held 
that the maintenance of an ac- 
tion ex delicto based upon the 
fraud was not to be precluded by 
the failure to have a license at 
the time of the purchase. Cases 
denying relief to a person suing 
on a contract where a required 
license was not obtained were 
distinguished on the ground that 
the reason for denying relief, 
that the law will not aid a person 
in enforcing a contract he had 
no right to make, has no applica- 
tion to tort actions. The judg- 
ment for the plaintiff, however, 
was reversed because of error in 
the denial by the trial court of 
an application for a continuance 
based on attendance of the de 
fendants’ attorney at a legisla- 
tive session. 

The annotation in 13 ALR2d 
157 discusses “Failure to obtain 
occupational or business license 
or permit as defense to tort ac- 
tion.” 


Public Utilities — implied con- 
tract to furnish special services. 
In Bromer v. Florida Power & 
Light Co., — Fla —, 45 So2d 
658, 18 ALR2d 1227, a cold stor- 
age plant made an application on 
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the usual form to a public utility 
for electric service. The public 
utility ascertained by inspection 
the exact amount of electricity 
needed, and then connected the 
current. Later it reduced the 
amount of electricity supplied, 
and as a result the temperature 
rose and meat stored in the plant 
became spoiled. 


An action for damages was 
brought by the storage plant 
on the theory of an implied con- 
tract by the public utility to sup- 
ply the amount of electricity 
shown to be necessary on the in- 
spection. The trial court sus- 
tained a demurrer to the com- 
plaint and entered judgment for 
the defendant. This was af- 
firmed by the Florida Supreme 
Court, opinion by Justice Hob- 
son, which held that, considering 
the public utility’s duty to its 
other consumers and the public 
generally, no implied contract by 
it to furnish any specific amount 
of electricity ought to be implied 
from the mere relationship of the 
parties, this being a matter on 
which the plaintiffs should have 
demanded an express contract, 
and that, the public utility’s duty 
being only to use reasonable care, 
the plaintiffs could not recover 
without pleading and proving 
negligence. 

“Special requirements of con- 
sumer as giving rise to implied 
contract by public utility to fur- 
nish particular amount of elec- 
tricity, gas, or water” is the sub- 
ject of the annotation in 13 ALR 
2d 1233, 
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Robinson-Patman Act — serv- 
ices or facilities. In Sun Shoppe 
v. Elizabeth Arden Corp., 178 F 
2d 150, 13 ALR2d 358, the plain- 
tiff, a New York retailer of cos- 
metic products, doing an intra- 
state business and having cus- 
tomers from New York and New 
Jersey, was an agency for de- 
fendant’s products, and sought 
to recover treble damages for a 
violation of the Robinson-Pat- 
man Act, consisting of furnish- 
ing to plaintiff’s competitors in 
New York and New Jersey serv- 
ices of demonstrators denied to 
the plaintiff. Upon appeal from a 
summary judgment of dismissal 
of the complaint, the Second 
Circuit, in an opinion by Chief 
Justice L. Hand, followed earlier 
authority in holding the alleged 
acts to be a discrimination in 
violation of the Robinson-Pat- 
man Act, and in addition to rul- 
ings on damages recoverable and 
the adequacy of a general alle- 
gation of damages, held that the 
maintenance of an action for the 
wrong committed in the course 
of interstate commerce with the 
New Jersey competitors was not 
precluded by the intrastate na- 
ture of plaintiff’s business. 

The “Validity, construction, 
and application of provisions of 
Robinson-Patman Act regarding 
furnishing of services or facil- 
ities” is the subject of the anno- 
tation in 138 ALR2d 362. 


Seamen — damages for main- 
tenance and cure. The opinion 
of Justice Desmond of the New 
York Court of Appeals in Brink- 





man v. Oil Transfer Corp., 300 
NY 48, 88 NE2d 817, 13 ALR2d 
623, holds that the employer is 
liable for the maintenance and 
cure of an infant seaman injured 
on a tug and tow proceeding 
through a barge canal, despite 
the facts that the seaman’s 
father, who was master of the 
tug at the time, and his mother 
arranged for urgently required 
surgical and hospital care, that 
the seaman convalesced at his 
parents’ home, and that the sea- 
man had neither incurred any 
expense in such respect nor obli- 
gated himself to reimburse those 
who had paid the costs. 

The annotation in 13 ALR2d 
628 discusses “Seaman’s right 


States 


“When you make up your minds whose secretary I am, 
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48 CASE AND COMMENT 


to recover for maintenance and 
cure as including expenses which 
he has not paid or become liable 
for.” 


Sex Crime — publication of 
victim’s identity. The Wiscon- 
sin statute involved in State v. 
Evjue, 253 Wis 146, 33 NW2d 
305, 13 ALR2d 1201, provided 
for penalizing newspaper, maga- 
zine, periodical, or circular pub- 
lication of the identity of a fe- 
male subjected to rape or similar 
criminal assault. An informa- 
tion charging violation of the 
statute was filed against the de- 
fendant, who sought to establish 
the invalidity of the act as in 
violation of state and Federal 
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constitutional provisions in that 
it abridged freedom of the press 
and privileges and immunities of 
citizens of the United States, de- 
prived persons of liberty and 
property without due process of 
law, and denied the equal protec- 
tion of the laws. The validity of 
the statute was upheld by the 
Wisconsin Supreme Court in an 
opinion by Chief Justice Rosen- 
berry. 

The title of the annotation in 
13 ALR2d 1213 is “Validity (and 
construction) of statute prohib- 
iting publication of name or iden- 
tity of victim of sexual crime.” 


Street Excavations — munic- 
ipal duties as to. In Ledbetter v. 
Great Falls, — Mont —, 213 P2d 
246, 138 ALR2d 903, an action 
against a city to recover dam- 
ages for injuries sustained by 
plaintiff by falling at night into 
the portion of an excavation be- 
tween the curbing and the side- 
walk of a city street, it was al- 
leged in the complaint that the 
defendant city had issued a per- 
mit to a private person to make 
the excavation for the purpose of 
connecting water service pipes 
of abutting property with the 
city main, that the excavation 
was uncovered, unbarricaded, 
and unlighted, and had been in 
such condition for sixteen days 
prior thereto. There was no al- 
legation that the city had any 
actual notice of the excavation 
so left open and unprotected by 
the abutting owner and his 
plumber. 

A statute provided for nonlia- 
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bility of a city for an injury suf. 
fered by reason of a defect or 
obstruction in a street, unless it 
were first shown that the city 
had actual notice of the defect 
or obstruction and reasonable op. 
portunity to repair or remove the 
same. 

A judgment entered for the 
city upon sustaining a demurrer 
to the complaint was reversed by 
the Supreme Court of Montana, 
in an opinion by Justice Free. 
bourn, on the ground that the 
statute applies only to such de- 
fects or obstructions as arise or 
are created without notice, 
knowledge, or permission of the 
city. 

The appended annotation in 13 
ALR2d 922 deals with the duty, 
and the ensuing liability in case 
of its neglect, of a municipal cor- 
poration with respect to excava- 
tions made by the owner of an 
abutting property or his agents 
for the purpose of connecting 
such property with a service 
main. 


Support of Child — child's 
nonstatutory action against par- 
ent. The parents of the minor 
plaintiff in Simonds v. Simonds, 
81 App DC 50, 154 F2d 226, 18 
ALR2d 1138, were divorced in 
an action in which custody of 
the plaintiff was awarded the 
mother but in which no provision 
for maintenance was made. For 
some time thereafter the mother 
arranged for the child to live in 
various places. It did not appear 
that the father contributed any- 
thing to the support of the child. 
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jury suf. 
lefect or | Subsequently, with the mother’s 
unless it }consent, the child accepted an 
the city ‘invitation to live with the father 
1e defect Jand his present wife, but was 
nable op- }soon caused, by conduct unfit- 
move the {ting a responsible parent, to seek 
residence with friends. The in- 
stant action was’ thereupon 
brought against the father by 
the child, through its mother as 
next friend, to compel payments 
for support. 

Upon appeal, the United States 
Court of Appeals, District of Co- 
lumbia, in an opinion by Asso- 
ciate Justice Clark, affirmed an 
order of the District Court di- 
recting defendant to pay plain- 
tion in 13 }tif a designated amount per 
the duty, |month for her support. The con- 
ty in case }tention of the defendant that the 
icipal cor- |common-law disability of a mi- 
‘0 excava- jnor child to sue its parents was 
ner of anjcontrolling against the action 
1is agents }was rejected by the court, which 
onnecting {reasoned that the basic ground 
a service ior the disability, preservation 
of domestic harmony, was nega- 
nild tived in family situations such 
— clits}; that involved in the case, and 
jainst Par ithe same result could be accom- 
the oe plished by indirection by actions 
7 3 by the mother for support and by 
2d 826, 19 Ihird persons for necessaries 
ivorced ot supplied by them. 

— the _ “Maintenance of suit by child, 
ardec ~* tndependently of statute, against 
: re parent for support” is the sub- 
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tion for maintaining a room 
with apparatus and devices for 
making or registering bets, it ap- 
peared in evidence that the de- 
fendant rented rooms in a house 
other than that in which he and 
his family resided; that he se- 
cured the installation of a tele- 
phone therein; that these acts 
were done under a fictitious 
name; that defendant would ar- 
rive at the premises about 10:30 
a.m. and leave between 6 and 7 
p.m.; and that most horse races 
were run between 1:30 and 5:30 
p.m. In addition to the tele- 
phone, raiding officers found in 
the apartment a pencil and 
white pads, newspapers contain- 
ing information as to horse 
races, and a radio tuned to a 
station customarily broadcast- 
ing horse-racing results. The 
state admitted that a conviction 
could not be had in the absence 
of testimony of raiding police of- 
ficers as to the receipt in the de- 
fendant’s rooms of a number of 
telephone calls seeking to place 
bets on horses running that day. 

In an opinion by Justice Jen- 
nings, it was held by the Su- 
preme Court of Errors of Con- 
necticut that testimony of the 
telephone calls, offered to prove 
the fact that they were made and 
not the truth of the statements, 
was not within the hearsay rule, 
but was proper and relevant 
evidence to prove the charge 
made; and that such telephone 
calls, in connection with the oth- 
er circumstances in evidence, 
justified the conclusion of the 
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trial court that the defendant 
was proven guilty beyond a rea- 
sonable doubt. 

The appended annotation in 13 
ALR2d 1409 discusses ‘‘Admis- 
sibility of evidence of fact of 
making or receiving telephone 
calls.” 


Unemployment Compensation 
— effect of employee’s or em- 
ployer’s removal from place of 
employment. In Brown-Brock- 
meyer Co. v. Holmes, 152 Ohio 
St 411, 89 NE2d 580, 13 ALR2d 
869, a claimant for unemploy- 
ment compensation quit his em- 
ployment in Ohio and went to 
California where, after working 
a few months, he was laid off for 
lack of work. The former Ohio 
employer offered the claimant 
re-employment at its plant in 
Ohio where the claimant previ- 
ously worked. The offer was re- 
fused on the ground of unreason- 
able distance of the work from 
the claimant’s residence in Cali- 
fornia. 

An Ohio statute provided: 
“No individual otherwise qual- 
ified to receive benefits shall lose 
the right to benefits by reason of 
a refusal to accept new work if 

; the work is at an unrea- 
sonable distance from his resi- 
dence. “ye 


A disallowance of compensa- 
tion was affirmed by the Su- 
preme Court of Ohio, in an opin- 
ion by Justice Hart, which held 
that where a person regularly 
employed removes himself to a 
point where work is unavailable 
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while his former employment is 
continuously available, he waives 
his right to unemployment com. 
pensation benefits as against an 
employer offering such employ- 
ment. 

“Unemployment compensation 
as affected by employee’s or en.- 
ployer’s removal from place of 
employment” is the subject of 
the annotation in 13 ALR2d 874. 


Warranty of Title — damage: 
for breach. During the absence 
of the owner of a sewing ma- 
chine, her husband purported ti 
sell it to the defendant, a dealer, 
for a price much below its actual 
value. A demand by the wife for 
the return of the machine upon 
repayment of the purchase price 
was rejected. Spillane v. Corey, 
323 Mass 673, 84 NE2d 5, 13 
ALR2d 1368, involved two ae. 
tions: one by the wife against 
the buyer for conversion; the 
other by the buyer against the 
husband, in one count, for breach 
of warranties of title, against 
encumbrances, and of the right 
to sell, and in another count, for 
deceit. Applicable — statutory 
provisions permitted recovery of 
special damages, and of loss di- 
rectly and naturally resulting in 
the ordinary course of events 
from the breach of a seller’ 
warranty of title and right to 
convey. The trial judge awaré- 
ed the wife the value of the 
property, in the action against 
the buyer; and awarded the buy- 
er the purchase price, in the at- 
tion against the husband. 
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Upon appeal, the Supreme Ju- 
dicial Court of Massachusetts, in 
an opinion by Chief Justice Qua, 
held that the buyer was entitled 
to the benefit of his bargain, 
whether the action was for de- 
ceit or breach of warranty, and 
therefore could recover the val- 
ue of the property, as distin- 
guished from the purchase price. 

“Measure of damages in ac- 
tion for breach of warranty of 
title to personal property as the 
value of the property or the price 
plus interest” is the subject of 
the appended annotation in 13 
ALR2d 1372. 


Widow or Child — enforce- 
ability of foreign support order. 
In Gaskins v. Gaskins, 311 Ky 
59, 223 SW2d 374, 13 ALR2d 
970, the widow of a decedent was 
awarded a specified sum for sup- 
port by a court of the decedent’s 
domicil. The decedent left real 
estate in another state which de- 
volved under its laws to other 
parties who, in the instant case, 
sought a sale and division there- 
of. A claim filed by the widow 
against the proceeds was denied 
by the Circuit Court, which was 
upheld by the Court of Appeals 
of Kentucky, in an opinion by 
Commissioner Clay. The con- 
tention of the widow that she 
had a valid judgment against 
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the estate of her deceased hus- 
band, to which the Kentucky 
courts were required to give full 
faith and credit, was rejected. 

The annotation in 13 ALR2d 
973 discusses “Allowance in 
state of decedent’s domicil for 
widow’s or children’s support as 
enforceable against decedent’s 
real estate, or proceeds thereof, 
in another state.” 


Wills — taking per stirpes or 
per capita under. The New 
Jersey Supreme Court, in an 
opinion by Chief Justice Vander- 
bilt, held in Hoyt v. Orcutt, 1 NJ 
454, 64 A2d 212, 13 ALR2d 1020, 
that unless a contrary intention 
appears from a will, a gift to the 
“issue” of a person named in- 
cludes grandchildren as well as 
children, and the distribution is 
per capita and not per stirpes, 
even though the parent of such 
grandchildren is living. Such 
construction is not precluded by 
the fact that the children of the 
person named were living at the 
time of the will and at the time 
of the testator’s death, or by the 
fact that the gift was to “‘sur- 
viving” issue. 

“Taking per stirpes or per 
capita under will” is the subject 
of the extensive annotation in 
13 ALR2d 1023. 


Not Enough Good Nature? 


The parties in a recent divorce action before Hon. L. J. 
Fellenz, Judge of the Eighteenth Judicial Circuit of Wis- 


consin were: 
nature. 








Charlotte Goodnature v. Vincent Good- 
The divorce was granted. 
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The publishers of Case and Comment donate this space to 
the American Bar Association to permit the Association to 
bring to our readers matters which the Association deems 
to be of interest and practical help to the general practi- 
The article below was prepared especially for Case 
and Comment by the Association’s Section of Taxation. 


The Types of Property Covered by Federal Tax Liens 


\ JHILE most lawyers realize 
that the failure of their 
clients to pay federal taxes can 
have unfortunte repercussions, 
few of them realize the extent to 
which. the Collector of Internal 
Revenue is armed by statute to 
enforce tax obligations. Space 
here permits discussion of only 
one aspect of one of the Collec- 
tor’s most effective weapons, the 
tax lien—namely, the types of 
property covered by such a lien. 
Section 3670 of the Internal 
Revenue Code provides: 
“If any person liable to pay any 
tax neglects or refuses to pay the 
same after demand, the amount 
(including any interest, penalty, 
additional amount, or addition to 
such tax, together, with any costs 
that may accrue in addition there- 
to) shall be a lien in favor of the 
United States upon all property 
and rights to property, whether 
real or personal, belonging to such 
person.” 

The courts, with few excep- 
tions, have construed this broad 
statutory language liberally in 
favor of the Government. 


As the federal tax lien at- 
54 


taches to all property and rights 
to property which are subject to 
ownership, which can be trans- 
ferred, and which can be 
brought under the dominion of a 
court by its usual processes, it 
attaches not only to interests in 
land and tangible personal prop- 
erty, but also to claims, de- 
mands, and causes of action 
which the taxpayer can assert 
against third persons, such as 
bank deposits, claims for wages 
or fees for services rendered, ac- 
tions for breach of contract, ete. 
(Citizens Bank v. Vidal, 114 F2d 
380 (CA10th, 1940); United 
States v. Barndollar & Crosbie, 
166 F2d 793 (CA10th, 1948); 
Metropolitan L. Ins. Co. v. Unit- 
ed States, 107 F2d 311 (CA6th, 
1939) ); and, since the decision 
in Glass City Bank v. United 
States, 326 US 265, 90 L ed 56, 
66 S Ct 108 (1945), even to 
property the right to which is 
acquired after the lien has 
arisen. 

It is important to keep in 
mind that the Federal tax lien 
attaches to property which cat- 
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' not ordinarily be reached by pri- 
ION vate debtors under state law, 
; such as the interest of a debtor 
. to in funds due under a spendthrift 
|| trust (United States v. Dallas 
Nat. Bank, 152 F2d 582 (CA5th, 
1945); Mercantile Trust Co. v. 
Hofferbert, 58 F Supp 701 (DC 
Md, 1944) ; United States v. Can- 
field, 29 F Supp 734 (DC Cal, 
1939)). And, since the courts 
have reasoned that in view of 





ns the crucial importance of tax 
; revenues to the government, no 
nd rights | state should be allowed to place 
subject to} the property of its citizens be- 
be trans-} yond the reach of the federal tax 
_can be} collector, state exemption and 
inion of 8} homestead laws have been held 
cesses, It } ineffective against the federal 
terests IN} tax lien (Shambaugh v. Scofield, 
nal prop | 132 F2d 345 (CASth, 1942); 
aims, de-| Smith v. Donnelly, 65 F Supp 
of action) 415 (DC La, 1946); Staley v. 
an assert | Vaughn, 50 SW2d 907 (Tex Civ 
, such as App, 1932) ). 
<a In some instances the courts 
track. die have expressed limitations upon 
1 114 F2d the federal tax lien. As the gov- 
; United ernment’s rights are no greater 
Crosbie than the rights of the tax- 
h 1948): debtor, the lien does not attach 
. v, ae to the assets of a partnership of 
| (CAGth which the delinquent taxpayer 
. decision ls a member, since such assets 
v. tee belong to the partnership and 
) 'L ed 56, not the partner. The lien does 
even to | tach, however, to the partner’s 
which is | Mterest in the partnership 
lien has | (United States v. Kaufman, 267 
ese " : ed 685, 45 S Ct 322 
5); Adler v. Nicholas, 166 
: oe Fd 674 (CA10th, 1948)). Sim- 
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earnings of a tax-debtor arising 
subsequent to the lien and sub- 
ject to a set-off in the hands of 
the debtor’s employers (United 
States v. Long Island Drug Co., 
115 F2d 983 (CA2d, 1940)), or 
to the cash surrender value of 
an insurance policy on the life of 
the tax-debtor which was or- 
dered by a beneficiary who paid 
all the premiums thereon (Unit- 
ed States v. Burgo, 79 F Supp 
143 (DC NJ, 1948) (revd on oth- 
er grounds, 175 F2d 196 (CA3d, 
1949)). An important limita- 
tion, from a practical point of 
view, is suggested by United 
States v. Nathanson, 60 F Supp 
193 (DC Mich, 1945) holding 
that a husband’s interest in 
property as a tenant by the en- 
tirety is not subject to a lien 
arising from his debt. On the 
same theory it has been held 
that a tax lien against a hus- 
band’s property cannot be satis- 
fied from property which, under 
state law, is subject to an ex- 
emption from debts which the 
husband can release only with 
his wife’s consent (Jones v. 
Kemp, 144 F2d 478 (CA10th, 
1944) ). 

It is thus clear that the courts, 
while placing a few isolated lim- 
itations upon the comprehensive 
scope of the federal tax lien, 
have in general supported Con- 
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gress in its apparent attempt to 
make this lien a thoroughly ef- 


fective tax weapon. When it is 
remembered that the lien at- 
taches to almost every imagina- 
ble property interest, is imposed 
automatically by statute, stays 
alive for an extended period, and 
is difficult to extinguish except 
by payment in full of the tax 
debt, it is clear that no lawyer 
should risk the attachment of 
such a lien to his client’s prop- 
erty except in cases of absolute 
necessity. If your client must 
be delinquent in payment of his 
debts, make sure that the credi- 
tor is someone other than the 
Collector of Internal Revenue. 


The Law in These Times 
These are difficult times for the bench and the bar. 


The law works best in periods of calm. 


It requires 


patient hearings, calm deliberation, and detached judg- 
ment.—Hon. Robert A. Jackson, Associate Justice, United 


States Supreme Court. 
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The Taxable Year Controls the Reporting of Income 


ECTION 21 of the Internal Rev- 
K) enue Code gives wide range 
to the definition of income that 
is subject to Federal income tax. 

“Income” embraces just about 
everything that a taxpayer may 
realize, if it isn’t specifically ex- 
cluded by the Code (see Sections 
22(b) and 116, I.R.C.). In ad- 
dition, a few exclusions have 
gained substance from court de- 
cisions—notably, reduction of 
purchase money indebtedness of 
any debt owed by an insolvent 
taxpayer up to the point that it 
lifts him into solvency and, with 
quixotic legalism, the loot of an 
embezzler. 

The exceptions from taxable 
income are rare and do not in- 
vite extended discussion. Of 
more practical interest is the 
time factor in reporting income. 
It may affect any item of tax- 
able income, and in terms of case 
law, it is correspondingly de- 
tailed and extensive. In the in- 
terest of brief orientation, it 
may be helpful to consider the 
time element in the general- 
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ized terms of the Federal Tax 
“Analyscope” (which is keyed 
to the 1951 Alexander Federal 
Tax Handbook, but could be 
“followed through” using the 
index of any equivalent tax 
work). 

The time element is important 
in the tax scheme. This is well 
illustrated by the descriptive 
lines in the Analyscope, Classifi- 
cation II (references are to par- 
agraphs in the 1951 Alexander 
Federal Tax Handbook). 


Selecting proper year to report 
income is vital 
income reported in wrong year 
may be taxed again 9433-434 
income omitted in proper year 
is not taxable later—but ... 
pipiara ncaa ae Welenete 7434, 603 
subsequent basis, other related 
tax may be affected .. {2345 


These are logical offshoots of 
one of the really basic principles 
of income taxation found, ap- 
propriately in the Analyscope, 
Classification I, under Prinei- 
ples of General Application. 
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, The principle is this— 


ENT | Each taxable year stands by it- 
| self .... {| 442, 612, 629, 1501 


Since each year is an island 
| unto itself, income is taxable in 
the proper year though it may 
have been erroneously reported 
in an earlier year, and the fail- 
ure to report income in the prop- 
er year does not make it taxable 
in some later year merely be- 
cause the statute of limitations 
bars assessment of the addition- 
































me al tax in the proper year. There 
isa limitation on this which pro- 

Jeral Tax} vides for adjustment of the tax 
is keyed } liability in case of a determina- 

r Federal} tion in a particular year which 
could be} is inconsistent with the treat- 

using the} ment of the same item for an- 
alent tax} other year (or in respect of a 
related taxpayer). This is pro- 

important | vided by Section 3801 of the 
his is well} Code (| 2345, 1951 Alexander 
lescriptive | Federal Tax Handbook) and has 
e, Classifi- | certain limitations. Thus the 
re to par- | taxpayer could claim an adjust- 
Alexander | ment if the Commissioner in- 
<). cluded income in the return of 
© to report a taxable year if the income had 


been reported in a prior year. 
But the Commissioner could not 
tax the income in a later year if 
ithad been omitted from the re- 
turn filed for the proper year. 


wrong year 
in {433-434 


proper year 





re a 603 | What is the proper year to re- 
nse related | Pott income? In the vast ma- 
ed .. §2345 | Jority of cases that presents no 

problem. On the cash receipts 
ffshoots of | basis, income is taxable when 
: principles } actually received in cash or the 
found, ap- | equivalent property. On the 
\nalyscopé, { accrual basis, income must be 


ler Princi- 


I reported when the right to re- 
\ pplication. 
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ceive becomes fixed and the 
amount is reasonably ascertain- 
able. 

It isn’t always so_ simple, 
though. As expressed in Clas- 
sification II of the Analyscope— 

available income is taxable 
though not received, cash 

basis {434, 437, 440 
443, 605, 626 
income obtainable only by for- 
feiting part is not taxable .. 
{626 
income owing and. reasonably 
ascertainable is taxable, ac- 

crual basis {433-434 
conditional, disputed, indeter- 

minate rights to income not 

taxed 
received and claimed is taxable 

though dispute ensues . [442 
advance payments for future 

services, etc., taxable when 

received—avoidance methods 
9434, 622 


A few words of explanation 
about these rules: The refer- 
ence to available income is sim- 
ply an expression of the general 
legal doctrine of constructive 
receipt. It is exemplified by the 
case where salary or dividends 
are credited to the account of an 
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officer so that he may draw it if 
he wishes. A taxpayer may not, 
by turning his back on income, 
select the year in which to report 
it. He must report it when it 
becomes unqualifiedly available 
whether he draws it or not. But 
the income is not available if the 
debtor is financially unable to 
pay—or if part must be for- 
feited to obtain the credit. 

The latter situation occurs 
frequently in respect to building 
and loan dividends. Credits are 
made annually, or more often, 
but if the taxpayer must forfeit 
part of the amount obtainable at 
the maturity of the shares to ob- 
tain the dividend, then the 
amount credited before maturity 
is not regarded as constructively 
received. 

On the other hand, if income 
is received under a claim of 
right it is then taxable, though 
the payor may subsequently 
claim repayment of all or part 
for misrepresentation, breach of 
warranty, ete. Each taxable 
year stands by itself, so if the 
taxpayer should be obliged to 
repay part of the income in a 
later year, the repayment be- 
comes a deduction in the later 
year. 


However, if there is a preced- 
ing unfulfilled condition or dis- 
pute the income is not taxable 
until the condition is met or the 
dispute finally resolved. It is a 


matter, basically, of analyzing 
the legal rights of the taxpayer, 
as evidenced in this recent case: 
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Taxpayer entered into an em. 
ployment contract in November, 
1942, agreeing to perform sery. 
ices in 1943 and 1944. The em. 
ployer corporation issued two 
certificates of stock in his naan | 





each of 25 shares. Taxpayer en. gover 
dorsed the certificates in blank} payer. 
and returned them to the treas-} sitting 


urer of the corporation. The 
treasurer was to deliver one of 
the certificates to taxpayer at 
the end of 1943, the other at the} 
end of 1944. Taxpayer claimed 
the value of the shares was tax- 
able to him in 1942 when the 
contract was signed. The goyv- 
ernment contended the shares 
were only provisionally deliy- 
ered to taxpayer in 1943 and 
were thus taxable in 1943 and 
1944 when actually and finally 
delivered to taxpayer. 

The Tax Court upheld the 
government in this controversy. 
It was clear from the terms of 
the contract that the corporation 
was bargaining for taxpayer's 
services, not his promise. The 
intention was, thus, that his 
right to the shares be conditional 
until the services were per- 
formed, and the shares were not 
taxable until that condition was 
met (Fred C. Hall, 15 TC—No. 
30). 

By way of revealing contrast, 
the Court distinguishes the situ- 
ation in Schneider v. Duffy (DC 
NJ) 43 F2d 642. There, the 
employee was given the shares 
as an incentive to entering into 
a contract of employment and, 
though he was not given posses- 
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sion, he immediately obtained 
ovember, 


equitable ownership, including 
orm sery- |the right to dividends. 

Theem-' Rules governing the time 
sued two isa income is realized are sub- 
his name, \stantive rules binding on the 
payer en-| government as well as the tax- 
in blank} payer. Mr. Justice Frankfurter, 
the treas-} sitting with the First Circuit, 
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wrote the opinion in a case 
which held that the government 
could not tax income in the year 
in which taxpayer received it 
where the evidence indicated it 
had been constructively received 
many years earlier (Ross v. 
Com., 169 F2d 4838, 7 ALR2d 
719). 
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‘payer at All four saw it happen, 

her at the | Under oath they’ve so stated; 

Yr claimed Yet no two of their versions 

; Was tax- Are remotely related! 

when the —By Helen Houston Boileau, Covina Highlands, California 
The goy- 

a —— Bad Law 

1948 e He “It is difficult to make our material condition better by the 
1943 aa best laws, but it is easy enough to ruin it by bad laws.” 
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pheld the 


—Theodore Roosevelt. 


Right Reason 
“Law is nothing else but right reason, calling us imperi- 


—Cicero. 


ntroversy. ously to our duty, and prohibiting every violation of it. 

- terms of 

yrporation 

taxpayer's Hold the Scales 

11S€. The “The jury are to hold the scales, but the court must de- 
that, his termine upon the admissibility of everything that is to be 

onditional cast into them. The eyes of the jury are exclusively confined 

vere per- to the beam; the eyes of the court to the scales; the court is 

3 were not to determine what the jury is to weigh, the jury are to pro- 

lition was nounce what it does weigh.”—Jones v. Fulgham, 2 Murph. 

> TC—No. (6 N. Car.), 364, per Seavwell, J. 
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There’s No Right of Appeal, Either 


Having hoisted a few on his way home from the office, the 
venerable attorney stopped in at the corner drugstore to 
purchase some peppermint drops. The druggist grinned and 
said, “Don’t tell me why you’re buying these, Fred, I know 
that when your wife smells Scotch, she demands that you 
buy something for her.” 

“Right,” Fred agreed. “And I don’t want her to inflict 
the breath penalty tonight.”—Wall Street Journal. 
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ERE in one convenient volume— 

the new 1951 Edition of the 
Alexander Federal Tax Handbook— 
is the tax help you’ve been waiting 
for. Here is the authoritative tax 
guide that’s easy to understand, crys- 
tal-clear in language, quick to give 
you tax information including com- 
plete coverage of the Revenue Act of 
1950. 


This indispensable loose-leaf vol- 
ume offers you tax help that’s imme- 
diately accessible, presented and co- 
ordinated to save you time and 
trouble, specially designed to show you 
what to do and how and when to do it 
to keep tax payments down to the ab- 
solute lawful minimum. 


Complete Social Security 
Coverage 

Here in the Tax Handbook you will 
find a complete section on Social Se- 
curity taxes. The Handbook is the 
ONLY general tax reference source to 
give you this information, including 
the latest 1950 changes and rates! 
Another reason why the Handbook is 
“tops” in its field and will serve you 
well! 


NEW! The Federal Tax Analy- 
scope—Yours at No Extra Cost! 

A remarkable new feature of this 
Federal Tax Handbook is the “Tax 
Analyscope”’—an indispensable ref- 
erence tool that leads you instantly to 
the tax information you require. 





With amazing simplicity, the aul 
scope translates complicated tax sub-| 
jects into everyday business terms} 

correlates tax rules and pro-| 
cedures so that you can tell at a 
glance which courses of action to fol-, 
low. In every one of the hundreds 
of items it covers, the Analyscope| 
eliminates the need for “pre-knowl- 
edge” in the tax field. No other tar 


handbook published today has this 
unique Analyscope feature! 





Better Than Ever Before! 

A host of improvements marks this 
new 1951 Alexander Federal Tax 
Handbook. The text has been clari- 
fied, simplified. Over 1,000 new deci- 
sions and rulings have been sifted and 
evaluated. Thus the Handbook re 
flects all the fresh changes and refine- 
ments of the law today. 

An entirely new section, the “Code 
Finder”, has been added to correlate 
the innumerable sections and sub-sec- 
tions of the Internal Revenue Code. 
The Gift and Estate section has been 
enlarged. The all-important “Tax 
Planning and Savings” section has 
also been expanded to bring you many 
new and helpful tax-saving proce 
dures. Even the Index to the Hané- 
book has hundreds of new entries to 
guide you quickly and easily to the 
specific tax data you need. 

What’s more, you receive a vall- 
able booklet summarizing and explain- 
ing the Revenue Act of 1950, together 
with filled-in tax return forms for in- 
dividuals, corporations, partnerships 
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and fiduciaries—PLUS a complete, 
ready-reference 
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I URING voir dire, the jury 
I’ learns the nature of the of- 
fense described in the indict- 
ment. From the prosecutor’s 
opening statement, they discover 
what the State intends to prove 
by its evidence. Testimony of 
the People’s witnesses reveals 
the defendant’s acts which pur- 
portedly constitute the crime. 
On their cross-examination, the 
jury obtains a glimpse of the 
contentions relied upon by the 
defense to negative the proof 
required to establish guilt. Then 
comes the testimony of defense 
witnesses to weaken or deny the 
incriminations imported by the 
People’s evidence. 

In the meantime, the defend- 
ant sits silently before his ac- 
cusers and his own witnesses as 
they present their versions of 
his alleged acts. He is usually 
the last witness offered by the 
defense. Until this moment, he 
has not spoken a word to the 
jury. He has been only one 
more trial figure supplying a 
theme for legal debaters. Walk- 
ing to the stand, however, he 
becomes transformed into a vivid 
personality. The jury watches 
his gait, observes his expression 
while being sworn, and listens 
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The Defendant 
Takes the Stand 


By CHARLES C. ARADO 
of the Chicago Bar 





Reprinted from f 
Chicago Bar Record, June. 1950 


intently as he replies to the in- 
troductory questions of his law.| 

yer. Heretofore he was a man! 
about whom evidence revolved.’ 
Now he is flesh and blood in com- | It 
munion with his peers. 

At this stage of the trial, the bs 
jury begins to weigh the issues. 
The decision whether the defend- cl 
ant fits the picture presented by J 
the State or the defense depends 









to a marked degree upon his It 
character as divulged by his ap- ill 
pearance and conduct while on e7 
the stand. His demeanor, tone ti 
of voice, sincerity, manner of 

denying insinuations, and assur- It 
ance in asserting his innocence, A 
register sharply upon the minds w 
of jurors. By the time his cross- je 
examination is concluded, he 

has won the jury to his side ” 
or has alienated them. They Ci 
will rejoice in the act of set- i 
ing him free or consider it ; 





a privilege to protect society 
from further harm. They will 
either want to shake his hand as 
a token of good will or compli- 
ment the prosecutor for having 
vigorously performed his duty. 
The impression created by the 
personality of the defendant is 
always the cue to the verdict in 
a criminal trial. 















| from 
rd, June. 1950 


to the in- 
f his law-| 
fas a man? 

revolved. 
od in com- 


. trial, the 
the issues. | 
he defend- | 
asented by 
se depends 
upon his 
by his ap- 
; while on 
anor, tone 
nanner of 
and assur- 
innocence, 
the minds } 
e his cross- 
sluded, he 
o his side 
2m. They 
ict of set- 
onsider it 
et society 
They will 
his hand as 
or compii- 
for having 
1 his duty. 
ted by the 
ofendant Is 
> verdict 

































Am Jur has 
MOTE aS 








It’s complete...from Abandonment to Zoning in fifty-eight beautiful 
volumes. The more than four hundred conveniently arranged sep- 
arate legal titles cover the whole mass of modern case law in a 
clear easy-to-read text. Don’t be without your set of American 
Jurisprudence any longer... order now. 


It’s organized for quick reference in a simple and logical form. The 
illustrations and practical applications in the text proper make 
evaluation of specific questions easy... All this adds up to more 
time for you to counsel your clients. 


It’s quotable in any court of the land. This universal acceptance of 
American Jurisprudence assures you that your source of authority 
will have favorable reception at all times. You can depend on Am 
Jur for thoroughly accurate and comprehensive statements of 
modern law. 


Convenient terms make American Jurisprudence easy to own. With 
the special payment plan you can enjoy the use of the complete 
set of books as you pay for them. Write either publisher for details. 


The Lawyers Co-operative Publishing Company, Rochester 3, N. Y. 
Bancroft-Whitney Company, San Francisco 1, California 


American Jurisprudence I MCM COMME MCRL TT 


1use . 
State Sin tts State qj 34.007. Lan 


Boston, ee. PAID 


33 ROCHESTER, N.Y. 
- PERMIT NO. 12 


POSTMASTER—I/ undeliverable as addressed for any reason, notify sender stating reason on 
postage for which is guaranteed by The Lawyers Co-operative Publishing Co., Rochester 3, New York 


ONE ALPHABET 
INSTEAD OF FIVE: 


he new Permanent Digest of contain the point of law und 
American Law Reports has_ consideration. 
met with enthusiastic acceptance - : : 
by A.L.R. owners, for it consoli- In addition to digesting all 
. ported cases in American 
dates under a single alphabet and Re 
: ports volumes 1-175, the 1 
replaces the five separate Digests . ’ 
7 ; Permanent A.L.R. Digest 
issued currently during the al- tains references to oll Maal 
most thirty-year period covered Jonotations, cross references 
by volumes 1-175 A.L.R. collateral subjects in the Dig 
With one exception these previ- and citations to helpful materi 
ous A.L.R. Digests were the in American Jurisprudence. 
“short line” type which did not This truly modern, full par 
indicate the courts’ holdings. The graph Digest has many other 
uses the “full paragraph” method gay need for greater speed 
in which the salient facts and prin- accuracy in research. 
ciples are given in relation to the ae Wann t oc al 
precise holding of the court. we pets enn a “ 
Users thus save hours = to owners of the prev 
of reading cases “on sus- av, ous A.L.R. Digest, write 
picion” that they may siege either publisher today. 


Bancroft-Whitney Company, San Francisco 1, Calif, : 
The Lawyers Co-operative Publishing Co., Rochester 3, N. Y. 








ym 


aaa lS 


ad ee 


